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I. INTRODUCTION

This Article will (1) describe the debate currently before the Federal
Communications Commission ("FCC") over what the terms "must-carry" and
"primary video," as defined in the 1992 Cable Act, mean in a digital
environment where one broadcaster can air multiple video streams; (2)
explore the statutory mandates and legislative history of the 1992 Cable Act
with respect to how these issues currently apply to digital television ("DTV")
signals; (3) engage the constitutionality of the arguments of those for or
against the position that "primary video" must be defined so that one, rather
than all, of those video streams would be subject to "must-carry" by
examining the interrelationship of the Supreme Court's First Amendment
analyses in TurnerI and Turner II; and (4) move beyond the current statutory
analysis to consider policy issues that should lead Congress to pass legislation
that addresses DTV "must-carry" issues more directly and in light of a public
interest mandate to protect the viability of broadcasting over the long-term.
On October 5, 1992, Congress enacted, by concurrent resolution, the
Cable Television Consumer Protection Act of 1992 (the 1992 Cable Act).'
This Act, which reimposed government regulations over cable rates, franchise
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agreements, and competitiveness, 2 contained two provisions that require cable
operators to carry local broadcast station signals without charge at the
broadcaster's election.3 These provisions, sections 614 and 615 of the 1992
Cable Act, apply to the signals of commercial and noncommercial educational
stations respectively. 4 Together, these sections are known as the "must-carry"
rules. While the FCC has enacted must-carry rules since the early 1960s, 5 two
previous attempts to administratively enact mandatory signal carriage rules
were held unconstitutional in the courts.6 The U.S. Supreme Court upheld the
2. See CABLE TELEVISION CONSUMER PROTECTION AND COMPETITION ACT OF 1992, S. REP.
NO. 102-92, at 1, 41 (1992) [hereinafter SENATE REPORT], reprinted in 1992 U.S.C.C.A.N. 1133,
1133, 1174; H.R. CONF. REP. No. 102-862, at 1, 49 (1992) [hereinafter HOUSE CONFERENCE
REPORT], reprintedin 1992 U.S.C.C.A.N. 1133, 1231.
3. 47 U.S.C. §§ 534, 535 (2003) (original version at Pub. L. 102-385; §§ 4, 5; 106 Stat. 1471,
1477).
4. Id.
5. First Report and Order, 38 F.C.C. 683, 716-19 (1963); see also Carter Mountain
Transmission Corp. v. FCC, 321 F.2d 359 (D.C. Cir. 1963).
6. In 1985, the U.S. Court of Appeals for the D.C. Circuit found that a comprehensive mustcarry scheme adopted in 1972 violated the speech rights of cable since it imposed too heavy a burden
on cable and applied to broadcasters who did not need protection. See Quincy Cable TV, Inc. v.
FCC, 768 F.2d 1434, 1437 (D.C. Cir. 1985) (holding that regulations requiring "cable television
operators, upon request and without compensation, to transmit to their subscribers every over-the-air
television broadcast signal that is 'significantly viewed in the community' or otherwise considered
local under the commission's rules," violated the First Amendment), cert. denied sub nom. Nat'l
Ass'n of Broadcasters v. Quincy Cable TV, Inc., 476 U.S. 1169 (1986). In addition to a finding of
overinclusiveness, the court ruled that the FCC had not provided any evidence of the harm posed by
cable, still in a nascent stage of development, to justify the rules. Id. at 1462-63.
Following the Quincy decision, Congress prompted a reluctant FCC to enact new must-carry
rules as a temporary measure while the FCC promoted a technological solution that would allow
viewers manually to switch between cable and broadcast channels on television sets. This second
must-carry initiative was also held to violate the First Amendment rights of cable systems. Century
Communications Corp. v. FCC, 835 F.2d 292, 304 (1987) (holding that FCC must-carry rules
requiring operators to transmit "local" over-the-air television broadcast signals were unjustified and
unduly sweeping, and thus, violated the First Amendment). While the D.C. Circuit did not hold
must-carry rules to be unconstitutional per se, the court rejected the FCC's assertion that must-carry
was needed temporarily since consumers would be reluctant to use these so-called A/B switches. Id.
The court also held that the FCC was wrong to determine that must-carry rules would protect
broadcasters "in the absence of record evidence in support of its policy." Id.
When, in the aftermath of the Century decision, it became clear that consumers were even less
interested in adopting A/B switches than the FCC had predicted, the Senate Subcommittee on
Communications and the House Telecommunications Subcommittee held hearings to consider mustcarry provisions that would not fail constitutionally under Quincy and Century. The result of this
legislative initiative was a conclusion that Congress ultimately adopted as an official finding of fact
in the 1992 Cable Act: A/B switches were "not an enduring or feasible method of (programming)
distribution and ...not in the public interest." Cable Television Consumer Protection Act of 1992,
Pub. L. No. 102-385, § 2(a)(18), 106 Stat. 1462 (1992). The section, entitled "Findings; Policy;
Definitions," contains twenty-one unusually specific findings of fact relating to the cable television
industry. Paragraph 18, which relates to A/B switching technology, reads in full as follows:
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constitutionality of the 1992 Cable Act's must-carry provisions in the case of
Turner BroadcastingSystem, Inc. v. FCC in 1997.7

Under sections 614 and 615, Congress narrowly tailored the burden on
cable systems and programs by scaling the number of local stations subject to8
mandatory carriage to the number of channels on a particular cable system.
Cable systems with twelve or fewer channels must carry at least three local
commercial television signals. 9 Systems with more than twelve channels are
required to carry all local commercial stations-up to one-third of the system's
total channel capacity.' 0 With respect to noncommercial educational stations,
cable systems with twelve or fewer channels must carry one such station,"2
systems with thirteen to thirty-six stations must carry no more than three.'
Systems with more than thirty-six channels "must carry the signal of each
qualified local noncommercial educational television station requesting
carriage."' 3 In addition to imposing graduated requirements, Congress
established an alternative approach that allowed commercial broadcasters, at
their own election, to negotiate for retransmission consent in lieu of mustcarry,' 4 limited cable systems' ability to change a broadcaster's channel
position,1 5 and set forth specific requirements as to the content of a broadcast

Cable television systems often are the single most efficient distribution system for
television programming. A Government mandate for a substantial societal investment in
alternative distribution system for cable subscribers, such as the 'A/B' input selector
antenna system, is not an enduring or feasible method of distribution and is not in the
public interest.
Id.
7. 520 U.S. 180 (1997). In Turner Broacasting System, Inc. v. FCC, 512 U.S. 622 (1994)
[hereinafter Turner 1],the U.S. Supreme Court held that must-carry provisions would be subject to an
intermediate level of scrutiny applicable to content-neutral restrictions with incidental burdens on
speech and must-carry provisions served important government interests by preserving free broadcast
television, by promoting widespread dissemination of information, and by promoting fair
competition. In Turner BroadcastingSystem, Inc. v. FCC, 520 U.S. 180 (1997) [hereinafter Turner
I], the Supreme Court held that must-carry was content-neutral and narrowly tailored to advance
Congress's interests in preserving the benefits of free, over-the-air local broadcast television,
promoting the widespread dissemination of information from a multiplicity of sources, and
promoting fair competition in market for television programming. However, only a plurality supports
the interest of fair competition. See infra Part IV.
8. 47 U.S.C. §§ 534, 535 (2003) (original version at Pub. L. 102-385; §§ 4, 5; 106 Stat. 1471,
1477).
9. 47 U.S.C. § 534(b)(1)(A) (2000).
10. § 534(b)(1)(B).
11. § 535(b)(2)(A).
12. § 535(b)(3)(A).
13. § 535(b)(3)(D).
14. § 325(b)(1).
15. §§ 534(b)(1)(A), 535(g)(5).
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16
signal subject to mandatory cable carriage.

II. THE DIGITAL MUST-CARRY DEBATE
It is the specific requirements of what parts of the signal must be carried
that has been the source of much of the current debate over digital must-carry.
Under section 614(b)(3), only the "primary video, accompanying audio and
line 21 closed caption transmission"' 17 of a broadcaster's signal must be
carried in its entirety. 18 In addition to that portion of the signal subject to
mandatory carriage, "program-related material carried in the vertical blanking
interval' 9 or on subcarriers '2 ° must be carried if "technically feasible.'
Carriage of the remaining portions of the analog signal, which consists of
"non-program related material" such as teletext, 22 is at the discretion of cable
operators.23 While these specific requirements make sense in the context of
what is contained in an analog signal, it is the applicability of these
distinctions to the DTV signal that is driving the debate over digital mustcarry. 24
16. § 534(b)(3)(A).
17. Id. Closed captioning is a simultaneous transmission of data which describes or transcribes
as text the content presented in the audio and video portion of the signal.
18. See id.

19. The Vertical Blanking Interval (VBI) is the portion of the television signal that defines the
top and bottom limit of the principal television picture. The VBI, which can appear to be a rolling
black bar when a television's vertical hold is not set properly, actually contains twenty-one lines of
unused picture. In addition to line 21 closed captioning, broadcasters use this "fallow" portion of the
signal to transmit a variety of data, some of which are related to the program carried on the principal
picture signal and some, like teletext (infra note 22), that are not related. See JAMES N. TALBOTT,
NEW MEDIA: INTELLECTUAL PROPERTY, ENTERTAINMENT AND TECHNOLOGY LAW § 2:25, at 2-21

(1999).
20. 47 U.S.C. § 534(b)(3)(A) (2000). Subcarriers refer to signals that operate at a different
frequency than the principal audiovisual picture signal, but transmit data essential to the composition
of the picture. For example, the chromance signal, which transmits at a frequency of 3.58 Megahertz
(MHz), controls the color of the picture we see. The chromance signal is the highest frequency used
in the National Television System Committee (NTSC) television picture and is especially dataintensive. TALBOTT, supra note 19, § 2:41, at 2-33, gloss-19.
21. 47 U.S.C. § 534(b)(3)(A) (2000).
22. Teletext refers to text and other data transmitted over the VBI as a service that is
independent of, and distinct from, a broadcaster's programming service. See supra note 19.
Examples of teletext material unrelated to program content are "news bulletins, weather reports,
station announcements, the stock ticker, etc." WGN Cont'l Broad. Co. v. United Video, Inc., 693
F.2d 622, 623-24 (7th Cir. 1982) (holding that a carrier's deletion of the teletext portion of the
broadcast infringed upon a television station's copyright in its news program). "Overlaying the
information on the television picture is only one method of display; alternatively, the information can
be displayed on a different channel of the television set, or on a different set altogether." Id.at 624.
23. 47 U.S.C. § 534(b)(3)(A) (2000).
24. Historically, broadcasters disseminated their programming via analog transmissions; with
analog, information is encoded into, and decoded from, a radio signal by continuous variations in the
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The reason for the debate has to do with the nature of the digital signal
that Congress has provided to broadcasters. Although digital broadcast
signals occupy the same bandwidth as analog, the digital signals are much
more efficient in transmitting data than their analog counterparts. It is
precisely because digital signals can transmit data more efficiently that
broadcasters are able to use their digital signals to carry a high-definition
television ("HDTV") signal.25 This greater efficiency, however, has given
broadcasters an additional option that, from an economic standpoint, seems
very attractive. Instead of using the entire digital signal to air data-intensive
HDTV video, broadcasters can divide their signals into as many as five or six
programming streams in standard definition DTV.26 This practice, known as
"multiplexing" or "multicasting," would essentially enable local stations to air
simultaneously different programs as if they were separate channels on the
will require the American public to
digital television sets that the FCC
27
purchase over the next few years.
The possibility, if not likelihood, that broadcasters will divide their digital
signals into multiple programming streams has presented the FCC and both
the cable and broadcast industries with an issue that Congress did not
specifically address in 1992. Under section 614(b)(4)(B) of the 1992 Cable
Act, 28 the FCC is required to hold hearings to establish digital signal carriage
requirements for local digital broadcast stations in accordance with the
29
Pursuant to this mandate,
objectives of the analog must-carry provisions.
frequency and amplitude of a radio wave. DTV uses a digital signal in which voice, video, and data
are encoded into, and decoded from, a stream of ones and zeros known as "binary code." See
STUART MINOR BENJAMIN ET AL., TELECOMMUNICATIONS LAW AND POLICY 332-60, 1048 (2001).

25. HDTV refers to a television signal that is transmitted in a high resolution. "Resolution is
the amount of detail that can be seen in an image ... [and] can be expressed in terms of the number
of lines of picture elements" ("pixels") contained in a television picture. CHARLES D. FERRIS &
FRANK W. LLOYD, TELECOMMUNICATIONS REGULATION: CABLE, BROADCASTING, SATELLITE,
AND THE INTERNET I 23B.02, at 23B-6 (2002). Since 1940, the U.S. has used the National
Television System Committee (NTSC) standard of 525 lines per screen with an aspect ratio of 4:3.
See id.; see also BENJAMIN ET AL., supra note 24. The 4:3 aspect ratio, which corresponds to the
shape of an ordinary analog television screen, is the reason most TV programs have traditionally
been created, or in the case of film, modified, to appear in a roughly square frame. While not all
HDTV signals are digital, current HDTV standards for DTV can more than double the number of
screen lines available in an NTSC signal (1000-1200 as opposed to 525) with an aspect ratio of 16:9
(1.78:1). The result is a wide screen television image that approximates the height and width of a
theatrical motion picture, and the resolution of 35mm film. See FERRIS & LLOYD, supra, 23B.02,
at 23B-7; see also H. ZUCKERMAN ET AL., MASS COMMUNICATIONS LAW ch. 12 (3d ed. 1988).
26. Standard definition DTV offers resolution and audio reproduction that is superior to the
NTSC analog signal. See, e.g., In re Advanced Television Systems and their Impact upon the
Existing Television Broadcast Service, 12 F.C.C.R. 12809, 12826 (1997).
27. 47 U.S.C. § 534(b)(3)(A) (2000).
28. § 534(b)(4)(B).
29. See SENATE REPORT, supra note 2, at 85, reprinted in 1992 U.S.C.C.A.N. 1133, 1218;
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the FCC issued a Notice of Proposed Rulemaking in July 199830 seeking
comments on a variety of issues relating to digital must-carry obligations both
during and after the transition to digital broadcasting, including how the FCC
should apply "primary video" as that term is used in the 1992 Cable Act3I to a
digital signal that is multiplexed into several program streams.32 Should the
FCC adopt a broad definition of "primary video," all of the program streams
contained in a multiplexed signal would be subject to must-carry
requirements.
Should "primary video" be construed more narrowly,
broadcasters would be forced to designate one programming stream as
primary. If this were to happen, only a single stream would be subject to
mandatory cable carriage, even though retransmitting all of a signal's
subchannels would not utilize any more bandwidth space than a current
analog channel does on cable.
In January 2001, the FCC issued a First Report and Order and Further
Notice of Proposed Rulemaking (FNPRM) 33 that tentatively decided the issue.
After reviewing an extensive record of ex parte comments and reply
comments that addressed "primary video" over a span of two and a half years,
a plurality of Commissioners concluded that "[b]ased on the record currently
before us. . . 'primary video' means a single programming stream. 34 In the
aftermath of this tentative ruling, representatives of broadcasters, cable
systems, cable programmers, and other interested parties filed a new round of
ex parte comments and responses before the FCC. By the summer of 2002,
the debate over how "primary video" applies to digital signal carriage took on
greater urgency after the FCC indicated that it would announce its final
decision on "primary video" on September 12, 2002. 35
Cable interests such as AOL Time Warner,3 6 Court TV,3 7 Discovery,38 and
HOUSE CONFERENCE REPORT, supra note 2, at 67, reprintedin 1992 U.S.C.C.A.N. 1133, 1231.
30. 13 F.C.C.R. 15092.
31. 47 U.S.C. §§ 534(b)(3)(A), 535(g)(1) (2000).
32. In re Carriage of Transmissions of Digital Television Broad. Stations, 13 F.C.C.R. 15092,
15125 (1998).
33. 16 F.C.C.R. 2598.
34. In re Carriage of Transmissions of Digital Television Broad. Stations, 16 F.C.C.R. 2598,
2622 (2001).
35. Mass Media, 22 COMMUNICATIONS DAILY, Sept. 3, 2002.
36. Time Warner Cable, Ex Parte Carriage of Digital Television Broad. Signals, CS Docket
No. 98-120 (Sept. 5, 2002), available at
http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cgi?nativeorpdf=pdf&id-document=6513292560 (last
visited Feb. 14, 2004).
37. Courtroom Television Network, Ex ParteCarriage of Digital Television Broad. Signals, CS
Docket No. 98-120 (Sept. 4, 2002), availableat
http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cgi?native-orpdf=pdf&id document-6513291503 (last
visited Feb. 14, 2004).
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the Golf Channel, 39 among others, filed summary comments urging the FCC
to stick to its narrow view of "primary video." The National Association of
Broadcasters ("NAB"),

40

as well as Sinclair Broadcast Group, 41 Paxson,42 and

a consortium of licensees,43 on the other hand, urged for the more expansive
approach to the term. While many of these television interests engaged the
services of prestigious Washington law firms to advocate briefly on
constitutional issues, statutory intent, and policy considerations, the National
Cable and Telecommunications Association ("NCTA"), the cable industry's
main lobbying group, filed a memorandum written by Harvard Law School
Professor Laurence Tribe which argued against a broad definition of "primary
video" on a variety of constitutional grounds.44 After this, the debate took on

38. Discovery Communications Inc., Ex ParteCarriage of Digital Television Broad. Signals,
CS Docket No. 98-120 (Aug. 27, 2002), availableat
http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cgi?native-or-pdf--pdf&id_document--6513291496 (last
visted Feb. 14, 2004).
39. The Golf Channel, Ex Parte Carriage of Digital Television Broad. Signals, CS Docket No.
98-120 (Sept. 5, 2002), availableat
http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cgi?native-or-pdf-pdf&id-document=6513291470 (last
visited Feb. 14, 2004).
40. Nat'l Ass'n of Broads., Ex ParteCarriage of Digital Television Broad. Signals, CS Docket
No. 98-120 (Sept. 6, 2002), availableat
http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cgi?native or pdf=pdf&id document-=6513290741 (last
visited Feb. 14, 2004).
41. Sinclair Broad. Group, Inc., Ex Parte Carriage of Digital Television Broad. Signals, CS
Docket No. 98-120 (Sept. 20, 2002), available at
http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cgi?native-or-pdf=pdf&id-document-6513293426 (last
visited Feb. 14, 2004).
42. Paxson Communications Corp., Ex ParteCarriage of Digital Television Broad. Signals, CS
Docket No. 98-120 (Aug. 29, 2002), available at
http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cgi?native-or-pdf=pdf&id-document=-6513290680 (last
visited Feb. 14, 2004).
43. America's Pub. Television Stations, Ex ParteCarriage of Digital Television Broad. Signals,
CS Docket No. 98-120 (May 9, 2002), available at
http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cginativeorpdf=pdf&id-document=6513191443 (last
visited Feb. 14, 2004).
44. Laurence H. Tribe, Why the Commission Should Not Adopt a Broad View of the "Primary
Video " CarriageObligation, NATIONAL CABLE AND TELECOMMUNICATIONS CS DOCKET 98-120
(July 9, 2002), availableat

http://svartifoss2.fcc.gov/prod/ecfs/retrieve.cginativeor pdfpdf&iddocument=6513201336 (last
visited Feb. 14, 2004) [hereinafter Tribe Memorandum]. Professor Tribe does not cast himself as an
advocate briefing an argument on behalf of the NCTA, stating that "[t]he opinions expressed in this
memorandum represent my independent judgment as a scholar of constitutional law." Id. at 1.NCTA
similarly suggests that Professor Tribe should be regarded as an independent expert in its cover letter
to the Tribe Memorandum, describing Professor Tribe's comments as an "analysis" that "examines"
the issues and "concludes that [a broad interpretation of 'primary video'] would likely be held
unconstitutional-and certainly raises serious constitutional concerns." Daniel L. Brenner, National
Cable & Telecommunications Association, Ex Parte CS Docket No. 98-120, at 1 (July 9, 2002).
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a new dimension as parties on both sides of the "primary video" divide
moved
45
to address the Tribe Memorandum's arguments, if only summarily.
Days before its September 12, 2002 meeting, the FCC decided to table a
final resolution of the debate until an indefinite later date. FCC Chairman
Michael Powell was said to be attempting to forge a consensus among divided
commissioners that would broaden the definition of "primary video" to
include all video streams that carry free, over-the-air programming. 46 Such a
compromise, if true, would certainly be challenged by cable interests based on
the constitutional concerns articulated in the Tribe Memorandum and the
statutory analysis previously adopted by the FCC. Although ex parte
comments continue to be filed into the digital television docket, the FCC has
not taken any action on the issue in the year since it delayed its September
2002 meeting. One reason for the continued delay has been the FCC's
decision to focus on media consolidation.
The other reason is the
appointment of Jonathan Adelstein to fill what had been a vacant fifth seat on
the Commission.4 7 While Adelstein is said to be leaning toward a broad
48
interpretation of primary video, he has yet to make his position public.

Since the FCC is currently deadlocked on the issue, it is unlikely that any
further action will be taken until Commissioner Adelstein is ready to cast his
potentially tie-breaking vote.4 9
In light of the FCC's possible interest in broadening the narrow definition
of "primary video" contained in its 2001 First Report and Order and FNPRM,
this Article offers an independent review of the 1992 Cable Act's must-carry
provisions and its legislative history. In addition, this Article addresses the
constitutional implications of the "primary video" debate by examining the
interrelationship of the Supreme Court's First Amendment analyses in its
1994 and 1997 Turner opinions. After reaching a conclusion that the FCC has
the statutory and constitutional authority under the 1992 Cable Act to broaden
"primary video" to include all multiplexed programming streams, this Article
will address whether Congress should enact new digital must-carry legislation
that would require broadcasters to air programming in HDTV. While
broadcasters have the better argument in the "primary video" debate under the

45. See, e.g., Ass'n of Public Television Stations, Ex Parte Carriage of Digital Television
Broad. Signals, CS Docket No. 98-120 (Aug. 12, 2002) (previously referred to as "America's Public
Television Stations"); Nat'l Ass'n of Broads., Ex Parte Carriage of Digital Television Broad.
Signals, CS Docket No. 98-120 (Aug. 5, 2002).
46. Bill McConnell, Must-Carry Not Yet a Must at FCC, BROAD. & CABLE, Sept. 9, 2002, at 8.
47. See Doug Halonen, Adelstein Could Break FCC Impasse, ELEC. MEDIA, Dec. 9, 2002,
availableat 2002 WL 9506385.
48. Id.
49. Id.
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current law, this Article concludes that winning that battle may ultimately
mean that broadcasters will lose the war to remain competitive and relevant,
unless Congress acts boldly to shore up broadcasting as a distinctive
alternative to rapidly expanding motion picture video distribution systems
such as cable.
III. CONGRESSIONAL INTENT
What did Congress intend when it used the terms "primary video,"
"accompanying audio," and "program-related material"? 50 The FCC, in its
January 2001 First Report and Order and FNPRM, 5 1 adopted a narrow view.
In determining what type of content is subject to mandatory carriage, the FCC
53
52
cited the nearly identical provisions of sections 614(b)(3) and 615(g)(1),
which set forth the respective primary video carriage requirements for analog
commercial and noncommercial stations.
While acknowledging that
Congress was "silent on the issue of multiplexing" when it enacted the analog
must-carry rules,54 the FCC nonetheless embarked upon what it described as
an interpretive analysis of the statutory meaning of "primary video," based on
an examination

of "statutory

context, . . . legislative

history,

. . .

and

technological developments at the time the must carry provisions were
enacted. 55 The result of this exercise in statutory interpretation seems
definitive: Congress intended "primary video" to privilege one video stream
over other ancillary video streams and thus, by extension, Congress intended
mandatory carriage to apply only to one of the multiple programming streams
currently available to broadcasters within their digital bandwidth.5 6 The
problem with the FCC's conclusion is that it is incorrect. The statutory
context and legislative history of the analog must-carry rules, as well as
Congress's contemporaneous understanding of television technology at the
time the statute was enacted, do not support the FCC's conclusion. Indeed,
even the text of the FCC's 2001 Report and Order reflects the illogic of the
commission's determination.
With respect to statutory context, the FCC quickly assumes that there is

50. 47 U.S.C. §§ 534(b)(3)(A), 535 (g)(1) (2000).
51. In re Carriage of Transmissions of Digital Television Broad. Stations, 16 F.C.C.R. 2598
(2001).
52. 47 U.S.C. § 534(b)(3) (2000).

53. § 535(g)(1).
54. See In re Carriage of Transmissionsof Digital Television Broad Stations, 16 F.C.C.R. at
2621-22.
55. Id.at 2620.
56. Id.at 2622.
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irresolvable ambiguity when there is in fact none. 7 In its attempt to engage
the plain meaning of the statutory provisions, the FCC states that the
modifying word "primary" in the term "primary video" "suggests that there is
some video that is primary and some that is not.",5 8 Citing the rule of statutory
construction that says that every word must be given effect, 59 the FCC offers
two dictionary definitions of "primary": "'First or highest in rank, quality or
60
importance' and 'Being or standing first in a list, series, or sequence."'
According to the FCC, "primary," to be given effect, must be understood to
privilege one video over another.
While the FCC's interpretation is certainly possible, there is an alternative
interpretation that is more plausible in the context of the statute. "Primary"
could also be used to reinforce a distinction between a principal category and
ancillary categories, a way to illustrate that one item is more important, basic,
or central than other items. 6 1 To distinguish the fundamental importance, for
example, of the color red from derivative colors such as orange or purple, one
commonly refers to red as "primary" without diminishing the importance of
other primary colors like blue and yellow or suggesting that these other colors
are somehow subordinate to red. In astronomy, "primary" is similarly used to
describe a "primary planet," not to suggest that other planets are secondary,
but to distinguish the planet from its satellites. 62 To put it another way, the
fact that one has a primary care physician does not necessarily mean that one
is receiving secondary care elsewhere, or any care elsewhere, for that matter.
In the context of the statute, use of the word primary may have been intended
to underscore the importance of the main use of a broadcast signal-to
transmit programming-from the variety of ancillary uses of signal
bandwidth.6 3 Because primary in this sense simply means fundamental or
central in importance, it is possible to have several "primary videos," just as it
is possible to have several primary physicians, primary planets, and primary
colors.
57. See id. at 2620-21.
58. See id. at 2620.
59. Id. at 2621.
60. Id. (quoting THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (3d ed.

1996); BLACK'S LAW DICTIONARY (1983)).
61. According to The Oxford English Dictionary, one meaning of primary is "[n]ot subordinate
to or derived from something else; original; independent; often with the connotation having
something else derived from, or dependent on, it; fundamental, radical." THE OXFORD ENGLISH
DICTIONARY XII 472 (2d ed. 1989).
62. WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY OF THE ENGLISH LANGUAGE

UNABRIDGED 1800 (1981) [hereinafter WEBSTER'S].
63. Nat'l Ass'n of Broads., Carriage of Digital Television Broad. Signals, CS Docket No. 98120, at 8-9 (Aug. 5, 2002).
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The plausibility of this interpretation in the context of the statute is
underscored by the FCC's own language in the Report and Order. In its
attempt to explain the difference between program content and non-program
content, the FCC describes the latter as "communications that are separate
from, but related to, the principal video output or are unrelated to that
content., 64 Although principal, like primary, can imply an attempt to rank or
order the principal video from any number of secondary videos, the FCC
clearly did not intend it to have that meaning. Content related to the principal
video output, the next sentence explains, is "typically closed captioning and
program rating information." 65 Unrelated content, the FCC concludes, means
videotext 66 or data transmissions. 67 In both cases, the FCC is distinguishing
between video, which is the principal type of signal, and non-video, which is
ancillary to the principal type of signal. Similarly, the FCC defines the
streams of data that broadcasters can transmit in its digital signal as "streams
accompanying the main video content. 68 Here, the Commission has chosen a
different synonym of primary, but the same point is illustrated since the FCC
clearly did not intend to imply that data streams are a form of ancillary video
content. The FCC thus uses "principal" and "main" in precisely the same way
that Congress likely meant to use the term "primary."
In its analysis of legislative history, the FCC cites the House Committee
Report merely to state that "the must carry provisions were not intended to
cover all uses of a signal., 69 This is, of course, not a controversial assessment
given that the provision is, without question, differentiating between types of
signal content. 70 The FCC even quotes the relevant provisions in the
Committee Report that support the view that Congress expressly intended to
treat specific types of signal content in different ways under the statute.71
What the FCC does not provide is any evidence that Congress used the term
"primary video" in the statutory context that the Commission adopted. All the
FCC does is use a cursory analysis of legislative history to bolster its counterintuitive statutory interpretation. In a nutshell, the FCC offers in its legislative
history analysis a conclusion in search of an argument. Instead of an

64. In re Carriage of Transmissions of Digital Television Broad. Stations, 16 F.C.C.R. 2598,
2618 (2001) (emphasis added).
65. Id.
66. "Videotext" is non-video, data-type communication of unrelated content. Id.

67. Data transmission is non-video ancillary and supplementary service. Id.
68. Id. at 2619 (emphasis added).
69. Id. at 2621.
70. How the signal is differentiated is what is important here, not whether there is a
differentiation.
71. See id. at 2622 (quoting H.R. REP. No. 101-1026, at 133-34 (1991)).
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independent review of the House and Senate Committee Reports,72 the FCC's
analysis of legislative intent is wholly dependent on accepting its
interpretation of the statutory language. A closer read of the legislative
history suggests that the language in the committee reports supports the
alternative, broader use of the term "primary video."
First, it is clear from the record that Congress did not have multiple digital
video streams expressly in mind when it considered the analog signal carriage
provisions. While the FCC concedes this point,7 3 it nonetheless argues that
the applicability of the analog provisions to digital signals is implied.
Unfortunately, the FCC offers no clear support for this position in the
legislative history other than inference. Multiplexing was simply not a
technological innovation that Congress had considered at the time of the 1992
Act's enactment. It was not discussed or even mentioned, and so it is hard to
imagine that Congress intended "primary video" to be defined in that context.
While no definition is offered, both the House and Senate committees use
"primary audio and video signal" and "program-related material" in the
limited context of VBI transmissions, line 21 closed-captioning, and other
ancillary (subcarrier) transmissions by broadcasters. 74 The legislative history
indicates a hierarchy of carriage obligations for the cable operator based on
the nature of the transmission content. The primary audio and video signal for
each television station is the primary obligation for the cable company to
carry. It sets forth an unqualified requirement that the signal be carried in its
entirety.
The term "program-related material" evidently was meant to differentiate
certain ancillary signals from the audio and video signal, the carriage of which
is also required, but with the added proviso that it must be "technically
feasible., 75 Program-related content also serves to distinguish line 21 closedcaptioning, SAP translation feeds, and other material directly related to a
program from non-program related material transmitted in the VBI or on a
subcarrier, including signal improvement material such as ghost-canceling,
which cable systems are given discretion to carry. This material, described in
the Senate Report also as "unrelated to the main program service," suggests

72. Norman J. Singer, 2A STATUTES AND STATUTORY CONSTRUCTION § 46:05 (6th ed. 2000)
("'When the words are not explicit, the intention is to be collected from the context; from the
occasion and necessity of the law; from the mischief felt and the remedy in view ....') (quoting
Kent's Commentaries 462 (13th ed. 1884)).
73. See In re Carriageof Transmissions of Digital Television Broad. Stations, 16 F.C.C.R. at
2621-22.
74. SENATE REPORT, supra note 2, at 85, reprinted in 1992 U.S.C.C.A.N. 1133, 1218; HOUSE
CONFERENCE REPORT, supra note 2, at 66, reprintedin 1992 U.S.C.C.A.N. 1133, 1248.
75. 47 U.S.C. § 534(b)(3)(A) (2000).
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again that Congress was attempting merely to draw a distinction between
technology that transmits programming content, which is subject to an
unqualified must-carry obligation, and technology that is ancillary to
programming, and hence "secondary," which is subject to feasibility or
discretion.76
In its discussion of section 615(g)(1), 77 the Committee restated the
distinction between the primary audio and video signal and the additional
program-related material in the context of noncommercial broadcast signals.78
Here, the Committee provided examples of program-related content such as
"closed-captioning, descriptive services, language services" and those that
"serve[] the needs of the visually and hearing impaired., 79 Each of these
examples is an ancillary signal enhancement that allows viewers with special
needs to "gain access to public television programming." 80 The additional
language in the noncommercial context suggests a specific reason that
Congress would choose to describe the audio and video signal as primary. It
is the basic part of the signal that is improved or enhanced by program-related
material. Put another way, "primary audio and video signal" means a basic
audio-visual program, which, when coupled with optional "program-related
material," represents what the viewer is capable of seeing and hearing as part
of a program.8 1 It is therefore unlikely that Congress intended to use "primary
audio and video signal" to distinguish one standard definition digital program
stream from other presumably secondary program streams occupying one
digital television station's bandwidth.
In what is perhaps its least convincing argument, the FCC concluded its
statutory analysis by suggesting that multiplexed video streaming was part of
"the common understanding" of digital television at the time Congress
enacted the 1992 Cable Act.82 In reality, the opposite is likely true: Congress
did not consider the possibility that digital bandwidth would be multiplexed
when it enacted the analog must-carry provisions. To support its contrary
contention, the FCC offered no specific or direct evidence of this common
understanding. After conceding that the 1992 Cable Act's legislative history
76. SENATE REPORT, supra note 2, at 85, reprinted in 1992 U.S.C.C.A.N. 1133, 1218.
77. 47 U.S.C. § 535(g)(1) (2000); see SENATE REPORT, supra note 2, at 89, reprintedin 1992
U.S.C.C.A.N. at 1222; HOUSE CONFERENCE REPORT, supra note 2, at 70, reprinted in 1992
U.S.C.C.A.N. at 1252.
78. SENATE REPORT, supra note 2, at 89, reprinted in 1992 U.S.C.C.A.N. at 1222; HOUSE
CONFERENCE REPORT, supra note 2, at 70, reprintedin 1992 U.S.C.C.A.N. at 1252.
79. SENATE REPORT, supra note 2, at 89, reprinted in 1992 U.S.C.C.A.N. at 1222.
80. Id.
81. Id., reprintedin 1992 U.S.C.C.A.N. at 1218.
82. In re Carriage of Transmissions of Digital Television Broad. Stations, 16 F.C.C.R. 2598,
2621 (2001).
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makes no mention of multiplexing in any context,83 the FCC cited House
Report 101-1026, to make the point that "Congress understood that HDTV
was 'not limited to improved resolution clarity, and color parity in a television
image' ' '84 and that "Congress recognized that '[t]his advanced technology has
the potential to open new and expanded markets for the components of
advanced television systems (such as semiconductors, fiber optics, and flat
screen displays), and to enhance the integration of the television and computer
8
industries., s
The Commission does not explain how this general language, written as
part of a summary of activities of the House Committee on Science, Space,
and Technology in the 101st Congress two years earlier, relates to the issue of
multiplexing.8 6 The cited report merely summarizes the new technology in
general terms and offers a two-paragraph precis of a hearing held to discuss
government and industry development initiatives.8 7 Not only is multiplexing
or multiple program streaming not mentioned, but the focus of the 1990
Report seems to be on developing synergies between computer and television
hardware components.8 8 Nothing indicates a discussion of digital television
service as it relates to programming, let alone multiplexing. Moreover, even
if one were to accept the FCC's view that the 1990 House Committee
summary was referring to multiplexing, the Commission does not offer any
evidence of a specific connection between this general knowledge and the
specific knowledge it ascribed to Congress at the time of the enactment of the
must-carry provisions two years later, namely that Congress intended the term
"primary video" to apply in the context of digital multicasting.
The FCC does try to make a more direct connection between the
"common understanding" of multicasting as a new technological innovation
and the intent of the 102nd Congress regarding the primary video construct in
the 1992 Act by citing four news articles 9 about multiplexing. 90 The dates of

83. Id. at 2621-22.
84. Id.at 2622 (quoting H.R. REP. No. 101-1026, at 133-34 (1991)).
85. Id.(quoting H.R. REP. No. 101-1026, at 133-34 (1991)).
86. See H.R. REP. No. 101-1026, at 134-35 (1991).
87. Id.
88. Id.
89. In re Carriageof Transmissions ofDigital Television Broad.Stations, 16 F.C.C.R. at 2621
n.158 (2001) (citing Phillips Business Information, Inc., FCC Puts U.S. on Schedule for HDTV
Broadcasting by 2000, VIDEO TECH. NEWS, Sept. 28, 1992, available at 1992 WL 2249120; Peter
Lambert, FCC and Broadcasters Battle Toward Flexible HDTV Conversion, BROADCAST, Oct. 5,
1992, at 4, available at 1992 WL 3390567; Phillips Business Information, Inc., Do Not be WeakKneed, Sikes Tells Broadcastersat Conference on HDTV, HDTV REPORT, Oct. 14, 1992, available
at 1992 WL 2234005; Josef Adalian, Pay TV Grows Up After Two Decades,HBO is Still Pushing the
Envelope on Cable TV, BOSTON HERALD, Dec. 20, 1992, available at 1992 WL 4075637).
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the articles are September 25, October 5, October 14, and December 20, 1992.
The problem with these articles is that they were published subsequent to the
dates of consideration and passage of the 1992 Cable Bill in both the House
and Senate. The Senate Report, which the FCC cites in its interpretation of
"primary video," was completed on June 28, 1991, more than a year prior to
passage. 9 1 The House Report is dated June 29, 1992,92 three months before
the first of the articles appeared. Perhaps this is why the FCC chose to use the
precatory phrase "reasonably contemporaneous" instead of simply
The December article, as it turns out, does not even
"contemporaneous.
relate to multiplexing in the context of broadcasters dividing their signal
bandwidth into multiple program streams; it is about Home94Box Office's
(HBO) plan to expand its channel offerings on cable television.
While both FCC Commissioner Andrew Barrett and Chairman Alfred
Sikes mentioned multiplexing as a futuristic technology at broadcaster
conventions in the spring of 1992, which was reasonably contemporaneous
with the consideration and passage of the 1992 Act, the references were made
to underscore the point that new compression technologies would make all
future. 95
electronic media, including broadcasting, more competitive in the
Neither addressed the concept of dividing a DTV signal into multiple video
streams in lieu of HDTV in his vision for the future. Many broadcasters, in
the spring of 1992, were angry and skeptical over the FCC's digital television
initiative because the costs of transitioning from one NTSC signal to 96one
HDTV signal would not lead to a "'satisfactory return on its investment."'
I have found only one NPRM from November 1991 that discusses digital
compression, but does so only in the context of broadcast auxiliary services.97
In fact, paragraph two of that NPRM refers to simulcasting as the
90. Id. at 2621.
91. See SENATE REPORT, supra note 2, at 1, reprinted in 1992 U.S.C.C.A.N. 1133, 1133.
92. See 1992 U.S.C.C.A.N. at 1133.
93. "Reasonably" in this context suggests that the FCC may have viewed these articles as
something less than contemporaneous. Webster's Dictionary defines reasonably as "to a fairly
sufficient extent." WEBSTER'S, supra note 62, at 1892.
94. In re Carriage of Transmissions of Digital Television Broad. Stations, 16 F.C.C.R. 2598,
2621 n.158 (2001).
95. Chairman Alfred C. Sikes, Address at the National Association of Broadcasters Annual
Convention (Apr. 14, 1992), 1992 FCC LEXIS 1960, at *10; Commissioner Andrew C. Barrett,
Address at the American Women in Radio and Television 1992 National Convention (May 29,
1992), 1992 FCC LEXIS 2928, at *21-22.
96. MICHAEL DUPAGNE & PETER B. SEEL, HIGH-DEFINITION TELEVISION: A GLOBAL
PERSPECTIVE 25 (1998) (quoting J. Flint, HDTV: Too Closefor Comfort?, BROAD., April 13, 1992,

at 14).
97. In re Advanced Television Sys. and Their Impact upon the Existing Television Broad.
Serv., MM Docket No. 87-268, 6 F.C.C.R. 7024, 7024 (1992).
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transmission of "the increased information of an ATV signal in a standard
6MHz channel as used in the current television plan," which arguably
suggests that the FCC likely was still contemplating one programming stream
for each of the channels (the additional information being point-to-point
auxiliary services). 98 So far, the earliest FCC mention of multiplexing in the
ATV docket is Sherrie Marshall's concurrence to an FCC opinion and
comment solicitation on September 17, 1992, 99 the same week that Congress
passed the 1992 Cable Bill. Marshall's phrasing suggests that she was just
beginning to grasp the implications of digital multiplexing: "I am becoming
increasingly convinced, however, that the real key to broadcasters' continued
competitiveness lies not so much in ATV as a crisp picture, but in its potential
for spectrum-efficient multiplexing. In my view, broadcasters0 0must become
multichannel providers to continue to flourish in the long run.'
In the same NPRM, Commissioner Duggan looked to broadcasters for
comments on the development of "yet-unimagined services" on their HDTV
spectrum. While he initially focused on compression in the context of
ancillary uses, he offered the hope that the Commission will consider a
flexible-use approach to HDTV spectrum in the future.' 0 For Duggan, at
least, spectrum flexibility seems to be an idea that will be addressed and
decided in the future, not something that would be considered "common
knowledge." References to multicasting are buried in ex parte filings by
engineering firms in the ATV docket during 1992 and earlier, but technical
discussions about proposed DTV specification is not the same as accepted
FCC policy, let alone "common understanding."
One prominent article in Broadcasting, dated October 5, 1992 (the same
day as the Act's enactment), makes reference to a discussion between Alfred
Sikes and broadcasters at that year's Maximum Service Television forum, but
other than that I have found only two other earlier references in the press to
the technology in the broadcasting context. According to the Lambert article,
Sikes, in response to a question about digital multiplexing, stated that "there
are 'political, economic and legal reasons why' the transition must be from
one 6 mhz channel to one 6 mhz channel." 0 2 FCC policy chief Robert
Pepper, however, indicated in the same article that the FCC was
98. Id.
99. Action in Docket Case: Certain ATV Issues Resolved; Further Comment Sought on Other
Issues, MM Docket No. 87-268, available at 1992 FCC LEXIS 5434, at *7 (Marshall, J.,
concurring).
100. Id.
101. Id. at*12.
102. Peter Lambert, FCC and Broadcasters Battle Toward Flexible HDTV Conversion,
BROAD., Oct. 5, 1992, at 14.
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contemplating a standard for 0"dynamic
scalability" that would permit
3
year.'
coming
the
in
multiplexing
Still, there does not seem to be a public record that Congress was aware of
any of this prior to October 1992. The earliest reference to digital broadcast
multiplexing before Congress is Andrew Jay Schwartzman's hearing
testimony of March 17, 1994, relating to the "Spectrum Flexibility"
provisions under section 704 of the Senate's 1994 communications bill.
Schwartzman, head of the public interest law group Media Access Project,
seemed to be addressing a newly emergent issue when he lamented that "a
broadcaster could carry half a dozen or more non-HDTV channels" instead of
using "this additional spectrum for HDTV, as had originally been
envisioned."' 0 4 Indeed, according to Joel Brinkley, a New York Times
reporter who wrote a history of DTV, the NAB and their allies waited until
late 1993 before they lobbied Congress on digital spectrum flexibility.'05
Broadcasters evidently waited until Chairman Sikes, who insisted that DTV
be high-definition, was replaced by Clinton Administration appointee Reed
Hundt, who was not enthusiastic about HDTV and was 10considered
likely to
6
embrace multiplexing if spectrum flexibility was enacted.
Ironically, even if one were to accept all of the FCC's argument about
"common understanding," the evidence would ultimately undermine the
Commission's contention that Congress had multicasting in mind when it
used the term "primary video." If indeed there was such a common
understanding at the time of the 1992 Act's enactment, why would Congress
not address the issue in the legislation? One could plausibly argue that
Congress chose not to include multiplexing in the 1992 Act deliberately. The
Act, after all, was focused on the re-regulation of cable in the context of
analog. In the legislative history, both the House and Senate Committees
offer lengthy histories of earlier must-carry initiatives.'0 7 Except for section
614(b)(4)(B), which contains a general directive to adapt must-carry to
advanced television, the statute offers no specific guidance on how to
implement must-carry, or redefine primary video and accompanying audio, in

103. Id.
104. The Communications Act of 1994: Hearing on § 1822, statement of Andrew Jay
Schwartzman, Executive Director, Media Access Project, Sen. Comm. On Com., Sci., and Transp.
103d Cong. 255 (1994).
105. JOEL BRINKLEY, DEFINING VISION: THE BAFFLE FOR THE FUTURE OF TELEVISION 307-

08 (1997).
106. Id.at 309.
107. See SENATE REPORT, supra note 2, at 38-42, reprinted in 1992 U.S.C.C.A.N. 1133, 117175; HOUSE CONFERENCE REPORT, supra note 2, at 53-59, reprinted in 1992 U.S.C.C.A.N. 1133,
1235-41.
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the context of digital television.' 08 Ironically, the more one ascribes specific
knowledge of multiple program streaming to the 102nd Congress, the easier it
is to argue that the Congress may have intended to exclude digital
multiplexing from the analog provisions at the time of passage either because
it did not yet know enough about an emerging technology or deemed it
irrelevant. 10 9 I will return to that issue in Part VI of this Article.
Given the ambiguity in the provisions and legislative histories that directly
discuss primary video, it is surprising that the FCC does not undertake a more
expansive analysis of the 1992 Act's legislative history. Other parts of the
legislative history offer support for the broader view of primary video. In the
House and Senate Committee Reports, for example, great emphasis is placed
on the important role the must-carry provisions play in preserving
programming diversity, especially local programming diversity." 0 While the
statute itself uses the term "signal" as the material that is subject to mandatory
carriage, the legislative history states that mandatory signal carriage is the
means to preserve what the Committee describes as television broadcasters'
"vital local service through its programming, including its news and public
affairs offerings and its emergency broadcasts.""' In discussing its approach
to the reinstitution of the must-carry legislation, the Senate Committee makes
it clear that its concern is not merely about the cable industry's
anticompetitive behavior for its own sake; the concern is that the cable
industry will "use [its] market power.., to preclude carriage of television
broadcast signals."' 12
Although one could argue, as the FCC does, that the Committee's
repeated reference to the word "signal" instead of program in the report and
its use in the statute itself, creates an ambiguity in meaning, it is an ambiguity
that is resolvable in the context of analog technology. Since analog television
signals are primarily programming plus a relatively small amount of nonprogram content, there would have been little distinction between the two
terms." 3 Thus, it may be that, given the technology as it was understood at
the time, the Committee uses the term "signal" as a synonym for the
programming carried on it. Indeed, at a later point in the report, the
108. 47 U.S.C. § 534(b)(3)(A) (2000).
109. See Singer, supra note 72.
110. SENATE REPORT, supra note 2, at 40, 42, reprinted in 1992 U.S.C.C.A.N. 1133, 1173,
1175; HOUSE CONFERENCE REPORT, supra note 2, at 50, reprinted in 1992 U.S.C.C.A.N. 1133,
1232.
111. SENATE REPORT, supranote 2, at 42, reprintedin 1992 U.S.C.C.A.N. at 1175.
112. Id., reprintedin 1992 U.S.C.C.A.N. at 1175 (emphasis added).
113. This would, of course, be consistent with the meaning of primary in the narrow construct
of "primary video" discussed supra notes 50-74 and accompanying text.
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to the detriment of
Committee restates its concern as a "use of market power
4
programming."
local
means
it
which
by
programmers,"
The Senate Committee suggests the interchangeability of the terms when
it embraces the position expressed by the NAB during the Senate's must-carry
hearings in 1989.11 5 In his testimony, Edward Fritts, then-president of NAB,
explains that "cable provides many additional kinds of programs, but
retransmission of local television signals remains one of cable's most
important attractions to subscribers." '" 6 Fritts concludes that if a local
television station's over-the-air signal "is not carried on a cable system, cable
subscribers effectively lose their ability to watch it.' "7 The conflation of the
two terms is evident in Fritts's choice of language: signals are not "important
attractions to subscribers," programs are.' 1 8 Viewers do not watch signals;
they watch programs. The Senate Committee adopts the identical view when
it states that denial of local broadcast carriage by cable "threaten[s] diversity
of choice."" 9 The diversity about which the Committee speaks is not with
respect to signals; the issue is programming diversity.' 20 Moreover, the
Committee uses the word signal when it likely means program in the
declaratory language it uses to express its position: referring to what ' 2it
describes as broadcasters' "vital local service through its programming,"' '
the Committee opines that "this service should continue; however, it will be
jeopardized if cable operators use their market power either to preclude
to carry such signals but without
carriage of television broadcast signals or
' 22
proper consideration to the programmer."'
The Senate Committee presents local programming diversity as an
"elevated concern" in its discussion about sections 614(b)(6) and 615(g)(5), 123

114. SENATE REPORT, supra note 2, at 45, reprintedin 1992 U.S.C.C.A.N. at 1178.
115. Id.,reprinted in 1992 U.S.C.C.A.N. at 1175 (citing Must-Carry: Hearing Before the
Senate Subcomm. on Communications of Comm. on Commerce, Sci., and Transp., 101st Cong. 38
(1989) (statement of Edward Fritts, President, National Association of Broadcasters)).
116. Id.
117. Id.

118. Id.
119. Id.
120. The Senate Report characterizes the diversity objective as "the public's right to receive a
diversity of voices... served by ensuring public access to free local broadcast television stations,"
and quotes language from a 1984 Senate Committee report emphasizing the importance of local
programming and the public interest as a justification for the must-carry rules then in effect. SENATE
REPORT, supra note 2, at 54, reprintedin 1992 U.S.C.C.A.N. at 1187 (quoting S. REP. NO. 67 at 1112, 98th Cong. (1st Sess. (1983)).
121. SENATE REPORT, supra note 2, at 42, reprintedin 1992 U.S.C.C.A.N. at 1175.
122. Id., reprintedin 1992 U.S.C.C.A.N. at 1175.
123. 47 U.S.C.A. §§ 534(b)(6), 535(g)(5).
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the channel repositioning provisions. 124 Passed as separate provisions to
must-carry, the channel repositioning provisions require cable operators to
give a local broadcast station the same channel number on the cable dial that
the station occupies on the broadcast dial, unless the broadcaster opts for a
position that it occupied on July 19, 1985 or January 1, 1992. Broadcasters
and cable operators are otherwise free to enter into a mutual agreement for a
different channel position. 125 The Committee views channel repositioning
regulation as a necessary complement to the must-carry provisions. The
Committee characterizes channel repositioning as an anticompetitive practice,
since a broadcaster loses audience when viewers cannot locate their favorite
126
stations in the spots where they are accustomed to tuning them in.
But, as
with mandatory signal carriage, the concern is mainly about access to local
programming. The Committee makes it clear that this is more than rhetoric
that pays lip service to an important issue. The channel repositioning
provisions have no minimum viewing standard, the Committee explains, since
it wants to "help new stations and stations that target special audiences to
obtain carriage, thus increasing the diversity of local programming available
to viewers.' 2 7 In other words, even the smallest niche broadcasters are
protected from having highly desirable channel positions taken from them.
The use of the word "signal" by Congress as a synonym for "program" is
also evident in the statutory provisions that exempt cable systems from
mandatory carriage of broadcast stations that "substantially duplicate[]"
another broadcast station.' 28 Section 614(b)(5) states that the "cable operator
shall not be required to carry the signal of any local commercial television
station that substantially duplicates the signal of another local commercial
television station" already carried. 129 While the use of the term "signal" in
this provision might indicate that Congress intended to limit the application of
this provision to "repeater" stations, that is, stations that retransmit another
station's entire signal in order to improve quality or expand reception,
additional language in the statute and in the legislative history indicate that
Congress was referring to stations that substantially duplicate the

124. SENATE REPORT, supra note 2, at 45, reprintedin 1992 U.S.C.C.A.N. at 1178.
125. 47 U.S.C.A. §§ 534(b)(6), 535(g)(5). July 19, 1985 is the date the U.S. Court of Appeals
for the D.C. Circuit struck down earlier must-carry regulations in Quincy Cable TV, Inc. v. FCC, 768
F.2d 1434 (D.C. Cir. 1985); see also SENATE REPORT, supra note 2, at 86, reprinted in 1992
U.S.C.C.A.N. at 1219.
126.

SENATE REPORT, supra note 2, at 44, reprinted in 1992 U.S.C.C.A.N. at 1177.

127. Id.at 46, reprintedin 1992 U.S.C.C.A.N at 1179.
128. 47 U.S.C. § 534(b)(5) (2000) (regarding commercial stations); § 535(e) (regarding
noncommercial stations).
129. § 534(b)(5).
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programming of another station. According to the Senate Committee Report,
the "provision is intended to preserve [a] cable operator's discretion while
ensuring access by the public to diverse local signals."'130 From the standpoint
of spectrum utilization, all signals are diverse. What Congress really wants to
ensure with this provision is public access to diverse programming. This is
especially evident in alternative language in the statutory provision that
exempts from mandatory carriage "the signals of more than one local
commercial television station affiliated with a particular broadcast
network.""'' With this provision, a cable operator can opt not to carry one or
more local network affiliates if the system is already carrying an affiliate of
that same network. In such a case, the affiliates not carried are distinct
broadcast stations, diverse not only in their signals but also in some of their
programming, such as news and other local production. What is substantially
duplicative about these stations is the identical schedule of network programs
aired on each. This, evidently, is what Congress was concerned about when it
passed this provision.
Unlike its commercial station counterpart, the substantial duplication
exemption contained in the provisions relating to noncommercial stations
contains language that expressly defines substantial duplication in terms of
programming. Under section 615(b)(3)(D), cable systems with more than 36
usable channels must-carry, in addition to the minimum three local
noncommercial educational television stations required under section
615(b)(3)(A), 3 2 all additional local noncommercial educational stations. The
provision, however, exempts "such stations the programming of which
substantially duplicates the programming broadcast by another qualified local
13 3
The
noncommercial educational television station requesting carriage.
subsection concludes with a directive that the FCC define substantial
duplication "ina manner that promotes access to distinctive noncommercial
educational television services,"'' 34 a phrase that, according to the legislative
history, reflects Congress's interest in "promot[ing] access to distinctive

130. SENATE REPORT, supra note 2, at 85, reprinted in 1992 U.S.C.C.A.N. at 1218 (emphasis
added).
131. 47 U.S.C. § 534(b)(5) (2000).
132. § 535(b)(3)(A) (mandating that systems with thirteen to thirty-six channels "carry the
signal of at least one qualified local noncommercial educational television station but shall not be
required to carry the signals of more than three such stations"); § 535(b)(3)(D) (mandating cable
systems which increased the "usable activated channel capacity of the system to more than 36
channels on or after March 29, 1990, shall... carry the signal of each qualified local noncommercial
educational television station requesting carriage").
133. § 535(e).
134. Id.
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programming."
Although the legislative history does not offer any
explanation for variation in word choice between the commercial and
noncommercial statutory provisions, the reality is that both sections
614(b)(5) 3 6 and 615(b)(3)(C) 13 7 essentially offer the same protection to cable
operators. In both instances, the cable systems cannot be required to set aside
channel space for a station that carries the same programs as one already
carried.
Multiplexing is, of course, consistent with Congress's clearly expressed
desire to promote local programming diversity.138
In a multiplexed
environment, viewers have an opportunity to see more locally originated
content, whether they are cable subscribers or part of a broadcast audience.
With analog signals, local broadcasters have the technology to transmit a
signal containing one primary audio and video signal, with program-related
enhancements. The local digital broadcaster, however, can simultaneously
transmit as many as six primary audio and video signals with enhancements
or, in other words, six programs. Noncable subscribers could have as many as
six times the program choices as they do now, provided broadcasters found it
economically viable to multiplex their signals.
Requiring cable systems to carry multiplexed programming streams would
provide a special benefit to noncommercial educational broadcast stations.
These broadcasters, including PBS members and state government-owned
networks, are even less competitive than their commercial counterparts.
Congress recognized as much when it enacted more protective must-carry
provisions under section 615 of the 1992 Cable Act.' 39 In addition to the
requirements of section 614,140 cable systems are required to give "qualified
noncommercial educational television stations" special treatment.14 1 Cable
systems with twelve or fewer available channels must carry one of these
stations. Systems with thirteen to thirty-six channels must carry all of these
noncommercial stations, unless there are more than three stations in the local
area. If a cable system's channel capacity exceeds thirty-six stations, then the
system must carry all of these stations. In addition, a cable system must
import the distant signal of at least one noncommercial educational station if
no local station is available for mandatory carriage. In enacting these separate
135. SENATE REPORT, supra note 2, at 89, reprintedin 1992 U.S.C.C.A.N. at 1222.
136. 47 U.S.C. § 534(b)(5) (2000).
137. § 535(b)(3)(C).
138. See SENATE REPORT, supra note 2, at 89, reprintedin 1992 U.S.C.C.A.N. at 1222; HOUSE
CONFERENCE REPORT, supranote 2, at 50, reprintedin 1992 U.S.C.C.A.N. at 1232.
139. 47 U.S.C. § 535.
140. § 534.
141. § 535(a).
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provisions, Congress was taking additional steps to ensure the continued
economic viability of public broadcasting in the face of increased competition
by cable systems. Cable carriage of a multiplexed, noncommercial signal
would make it possible for viewers to see more public programming, which
evidently is the reason that Congress enacted section 615 as a separate
requirement in the first place. In setting forth an effort to preserve public
television stations, Congress may be able to find support from Supreme Court
Justices on opposite sides of the must-carry debate. Justice Breyer likely had
noncommercial educational stations in mind when he stated in his Turner II
concurrence that the 1992 Cable Act's "noneconomic purpose is to prevent
too precipitous a decline in the quality and quantity of programming
choice. 14 2 Even Justice O'Connor, in her dissent, suggests support for
noncommercial broadcasting when she describes the "'vulnerable' broadcast
stations"1 43 that Justice Breyer seeks to protect as potentially "worthwhile
targets of Government subsidies. 144
IV. CONSTITUTIONAL ISSUES

The debate in the U.S. Supreme Court over the constitutionality of the
analog must-carry rules under the First Amendment, set forth in the split
decisions of Turner I and Turner II, focuses on whether must-carry is a
content-neutral regulation subject to intermediate scrutiny under the O'Brien
test 145 or a content-preference regulation subject to strict scrutiny.146 Within
the frame of the scrutiny issue, the Justices also debate the level of deference
to Congress permissible under O'Brien, the nature and extent of the speech
burden placed upon cable companies, and whether the measures are narrowly
tailored. 47 Whether the 1992 Cable Act's must-carry rules would be
constitutional in the context of digital multicasting is largely a function of
how one interprets the interrelationship of Turner I and Turner II, two
decisions that, in key respects, conflict with each other.
The major difference between the two decisions is the amount of
deference the Court is willing to grant to Congress in its review of the 1992

142. Turner I, 520 U.S. 180, 226 (1997) (Breyer, J., concurring in part) (emphasis added).
143. Id. at 233 (O'Connor,J.,
dissenting).
144. Id. at 234 (O'Connor,J.,
dissenting).
145. United States v. O'Brien, 391 U.S. 367 (1968) (holding that government regulation of
conduct is sufficiently justified if (1)it is within the constitutional power of government; (2) it
furthers important or substantial government interest; (3) that governmental interest is unrelated to
the suppression of free expression; and (4) the incidental restriction in alleged First Amendment
freedom is no greater than is essential to the furtherance of that interest).
146. Turner!, 512 U.S. 622; Turner H, 520 U.S. 180.
147. Turner!, 512 U.S. 622; Turner!H, 520 U.S. 180.
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Cable Act. In Turner I, Justice Kennedy, speaking for a plurality, stated that
the Court has "stressed in First Amendment cases that the deference afforded
to legislative findings does 'not foreclose our independent judgment of the
facts bearing on an issue of constitutional law."", 148 Kennedy's language
makes it clear that the Court's role was to evaluate the record independently
and determine objectively if Congress was correct in its legislative judgments.
The Court in Turner I remanded the case precisely because it was unable to
make an objective conclusion without additional evidence that the harms to
broadcasting were real.
As many have pointed out, Turner II effectively adopts a standard much
more deferential to Congress's subjective judgments. 149 While Justice
Kennedy used much of the same language from his earlier opinion, the
difference in deference is striking. Instead of asserting an independent review
of evidence, Kennedy's Turner II opinion makes it clear that the Court will
defer to Congress because of its expertise in sifting through a complex,
voluminous record 50 and its "traditional legislative authority to make
predictive judgments when enacting nationwide regulatory policy.'

15

' To put

it another way, Turner I requires that the Court weigh the legislative record in
light of substantial independent evidence that Congress's conclusions are
reasonable; in Turner II, the legislative record is the substantial evidence and
is presumed to be reasonable.
With this additional deference, Turner 11 provides ample justification for
the constitutionality of a variety of government initiatives to regulate
broadcasting-specifically programming-in the public interest, including
legislative efforts to manage programming types in the context of digital
broadcasting. Bold congressional initiatives-including some of the ones
proposed in the conclusion to this Article-may be possible under Turner II
because the Court, in deferring to Congress, articulated a more expansive
view of content-neutrality under the O'Brien test that recognizes the
legitimacy of Congress's effort to promote broadcast programming over
cable, relaxing the more restrictive test of content-neutrality from Turner I.
Turner II, because of its deference, also resolves the evidentiary issue of
narrow tailoring, since the Court will also rely on the legislative record to
determine if the statute is narrowly tailored.' 52

148. Turner I, 512 U.S. at 666 (quoting Sable Communications of Cal., Inc. v. FCC, 492 U.S.
115, 129 (1989)).
149. Turner I, 520 U.S. at 196.
150. Id. at 195-96.
151. Id. at 196.
152. Id. at 195.
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In discussing the concept of content-neutrality, Justice Kennedy, in
Turner I, offered a limited vision that overlooks the distinction between cable
and broadcasting programming that was critical to Congress when it enacted
the must-carry provisions. While Kennedy was willing to acknowledge that
the must-carry provisions "distinguish between speakers in the television
programming market,"' 53 the core of his argument is that there is essentially
no difference between cable and broadcast programming, except as to "the
manner in which speakers transmit their messages to viewers."'' 54 For
Kennedy, the difference between cable and broadcasting is one of conduit, not
content.155 Although he acknowledged that Congress expressed a preference
for local broadcast programming and the educational mission of public
broadcast stations in describing the purposes behind the 1992 Cable Act, 56 he
dismissed this preferential language as "nothing more than the recognition
that the services provided by broadcast television have some intrinsic value
and, thus, are worth preserving against the threats posed by cable."' 57 In
addition, while Justice Kennedy conceded that Congress and the FCC have
historically regulated broadcast content, he downplayed the government's
influence on broadcast programming as "minimal" since, despite government
regulation, broadcasters "retain [the] abundant discretion over programming
choices."' 58 While this is largely true in light of the way government
regulation of broadcast content has evolved, Justice Kennedy seems to be
overlooking the fundamental justification for the government's mandate over
broadcast content: the public interest programming requirements passed by
Congress in the Communications Act of 1934.' 59
Kennedy is certainly right to say that Red Lion Broadcasting Co. v.
FCC, 160 National Broadcasting Co. v. United States,'16 and other landmark

cases justified deeming government content regulation constitutional because
of the inherent scarcity of broadcast frequencies available for allocation in
order to reject the government's assertion that it has the right to regulate
"'market dysfunction"'; 62 but what of the government's ability to regulate

153.
154.
155.
156.
157.
158.
159.
160.
161.
162.

Turner 1, 512 U.S. at 645.
Id.
Id.
Id. at 648.
Id.
Id. at 651-52.
47 U.S.C. §§ 151-54, 534(g)(2) (2000).
395 U.S. 367 (1969); see infra note 277.
319 U.S. 190 (1943); see infra note 284.
Turner 1, 512 U.S. 622, 639 (1994).
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' 63
broadcast content in the "public convenience, interest, [and] necessity?"'
If one is to take Justice Kennedy's opinion at face value, the government's
mandate to regulate broadcast content in the public interest would be limited
to the type of minimal, non-intrusive program regulatory scheme that he cites
to justify the must-carry provisions' content-neutrality. To say that, however,
fundamentally discounts not only the intent of Congress when it enacted the
public interest requirements contained in the Communication Act but also the
repeated recognition of the government's right to regulate broadcast content in
America's broadcast jurisprudence. Regulating the quality and
quantity of
65
children's programming,' 64 local prerogatives over networks, indecency,166

candidate access, 167 editorials, 168 and public debate 169 is intrusive and not

minimal, but, in every instance, it is constitutional not merely because the
airwaves are a scarce public resource, but because that scarcity permits
Congress and the FCC to regulate content in the public interest. By not
raising the public interest mandate and downplaying government intrusion
into broadcast program content, Justice Kennedy seemed to be trying to
carefully distinguish his reasoning from Justice O'Connor's dissent, which
took Congress's expressed concerns about local and educational programming
at face value and squarely concluded that Kennedy's view could not be
correct. 70 The reality is, Kennedy's position on content-neutrality in Turner I
is not correct; but neither is Justice O'Connor's, despite the fact that her view
of Congress's legislative purpose seems more credible than Kennedy's.
The correct view, I would argue, lies between the plurality and the dissent
in Turner L While O'Connor was right in her first Turner dissent to criticize
Justice Kennedy's analysis, Kennedy's conclusion is the right one. As I
discussed previously, it is abundantly clear that Congress was trying to
promote local and educational programming.' 71 Congress, after all, states this
expressly in its detailed statutory findings. Trying to promote a particular
type of programming, however, is not the same as expressing a preference for
specific programming content. Although Kennedy was willing to assert that

163. 47 U.S.C. §§ 303, 307(a), 309(a); see infra note 283.
164. Action for Children's Television v. FCC, 59 F.3d 1249 (D.C. Cir. 1995); see infra note
286.
165.
note 285.
166.
167.
168.
169.
170.
171.

Metro. Council of NAACP Branches v. FCC, 46 F.3d 1154 (D.C. Cir. 1995); see infra
FCC v. Pacifica Found., 438 U.S. 726 (1978).
CBS, Inc. v. FCC, 453 U.S. 367 (1981); see infra note 287.
Red Lion Broad. Co. v. FCC, 395 U.S. 367 (1969); see infra note 288.
Red Lion, 395 U.S. 367; see infra note 288.
Turner 1, 512 U.S. 622, 674-85 (1994) (O'Connor, J., dissenting).
See supra notes 133-35.
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Congress "acknowledged" the important role of local and educational
programming in broadcasting, he was not willing to state that this
acknowledgement is tantamount to Congress expressing a preference for this
type of programming. 7 2 Why he was unwilling to do this is not clear; given
his carefully argued view that Congress has minimal influence over broadcast
programming, why should it matter if he concedes that Congress was
promoting local and educational content? Moreover, the case law on contentneutrality, as Justice Kennedy repeatedly pointed out, requires that the
purpose or effect of the regulation must "distinguish favored speech from
disfavored speech on the basis of the ideas or views expressed.' 73
Broadcasters who air local or educational programming are free to
disseminate whatever message or viewpoint they wish in a format of their
own choosing. Although Kennedy was not willing to acknowledge this in
Turner I, Congress's express objective of promoting local and educational
programming is consistent with his analysis of content-neutrality.
In many ways, Turner H can be seen as resolving the inconsistency
between Justice Kennedy's conclusion and his reasoning in Turner L When
the case returned to the Court in 1997, Kennedy and O'Connor were still at
odds over the question of content-neutrality. One gets the sense, however,
that Justice Kennedy had subtly altered his position on whether a statute that
proposes to promote local and non-educational programming over other types
of programming would be a content preference. In assessing the importance
of Congress's three asserted interests under the second prong of the O'Brien
test, Kennedy seemed more willing to embrace the non-economic purposes of
the statute-to preserve over-the-air broadcasting and promote a multiplicity
of sources-as within the constitutional prerogative of Congress. One reason
for this was the greater amount of deference to Congress's predictive
judgments Kennedy was willing to afford under intermediate scrutiny in
Turner H than was articulated in Turner I. Instead of splitting hairs with
Justice O'Connor over content preference de novo, Kennedy was willing to
accept that "Congress recognized broadcast programming (and network
programming in particular) 'remains the most popular programming on cable
systems."",174 Kennedy also made reference to Congress's "explicit factual
findings" that, without must-carry, broadcast television's "'ability to originate
quality local programming will be seriously jeopardized."",175 Although
Kennedy attempted to couch these expressed preferences for broadcast

172.
173.
174.
175.

See TurnerI, 512 U.S. at 648.
Id. at 643.
Turner 11, 520 U.S. 180, 191 (1997) (quoting 1992 Cable Act § 2(a)(19)).
Id. (quoting 1992 Cable Act § 2(a)(16)) (emphasis added).
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programming, and especially local programming, as "an independent interest
in preserving a multiplicity of broadcasters,"' 176 Kennedy's subjective
deference to Congress allowed him to validate Congress's programming
objectives in a way that may have not been deemed content-neutral under his
reasoning in TurnerL
Another reason that Turner H should be understood to broaden Turner I's
approach to content-neutrality, and perhaps the reason that Justice Kennedy
shifted away from his previous position, was Justice Breyer's pivotal
concurring opinion. If Justice Kennedy was subtle in recognizing Congress's
preferences for types of programming as content-neutral, Justice Breyer's
opinion cleared up any doubt about how one should interpret the plurality's
position. While Breyer did not expressly reject the statute's economic
purpose, he did not find it necessary to address competitive concerns. Breyer,
instead, limited his entire concurrence to the statute's noneconomic
purposes-preserving broadcasting and promoting a multiplicity of sourcesand stated that these two purposes alone are sufficient under O'Brien to
sustain the statute. In articulating his position, he expressly embraced the
programming type preference that Kennedy was only willing to suggest
subtly. Indeed, for Breyer, it was constitutionally valid under O'Brien-and
thus presumably content-neutral-for Congress "to prevent too precipitous a
decline in the quality and quantity of programming choice" for viewers who
do not subscribe to cable. 177 Moreover, Breyer made it clear that this
emphasis on the quality and quantity of programming was not a position that
was independent of the plurality's analysis. Breyer stated that his "conclusion
rests . . . upon [the principal opinion's] discussion of the statute's
[noneconomic] objectives."' 178 Breyer seemed to be making the point that he
was willing to read Justice Kennedy's position as validating Congress's
preference for certain programming types, and even its preference for
179
promoting quality programming-which he also described as a "rich mix.'
Although Justice O'Connor criticized Justice Breyer's explicit emphasis on
protecting qualitative and responsive local programming as a content
preference, Justice Kennedy's principal opinion remains silent on the issue.
Justice Kennedy could have distanced himself from Breyer's qualitative
emphasis on programming in the principal opinion; instead of making
reference to his previously stated view that promoting particular types of
programming would implicate content-neutrality, Kennedy selectively drew

176.
177.
178.
179.

Id.at 194.
Id.at 226 (Breyer, J., concurring) (emphasis added).
Id.
Id.
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on the general language from Turner I that must-carry is content-neutral

because it "does not 'distinguish favored speech from disfavored speech on
the basis of the ideas or views expressed."", 180 Because this selective
summation of Turner I's debate is completely consistent with Justice Breyer's
position in Turner II, it adds credibility to Justice Breyer's apparent view that
Kennedy's approach to content-neutrality was also his own. Justice Kennedy

may not expressly have agreed with Breyer's focus on quality and community
responsiveness, but his expansive view of content-neutrality would seem to
include the protection of quality local programming such as that provided by
PBS stations, provided that no preference is given to particular viewpoints.
V. EVALUATING THE POSITION OF THE CABLE INDUSTRY
The NCTA, in hiring Professor Tribe as its analyst, has engaged the

services of one of the country's leading constitutional scholars to opine on the
digital must-carry debate. The Tribe Memorandum argues that a broad view
of the term "primary video" would be a "constitutionally impermissible"
8 1

burden on a cable operator's speech in violation of the First Amendment.1

The basis of the Tribe Memorandum's First Amendment argument is as
follows: Turner I recognizes that the analog must-carry provisions burden the
speech of cable operators and cable programmers. Turner II determined that,
despite this burden, the must-carry provisions were constitutional because,
under the O'Brien test of intermediate scrutiny, the regulation advanced
Congress's interests and was narrowly tailored, given what was known at the

180. Id.at 186 (quoting Turner 1, 512 U.S. 622, 643 (1994)).
181. Tribe Memorandum, supra note 44, at 7. Professor Tribe also makes a Fifth Amendment
argument on behalf of the NCTA that is problematic and contrary to precedent in the broadcasting
context. Tribe argues that must-carry rules amount to a government seizure of a portion of cable
owner's property, which is then turned over to broadcasters. See id. at 12-18. In making this
assertion, Tribe cites cases such as Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419
(1982), and Bell Atlantic Telephone Co. v. FCC, 24 F.3d 1441 (D.C. Cir. 1994), both of which held
takings to be present when "permanent physical" occupation or use is present. However, in the case
of the must-carry rules, the "seizure" is neither permanent nor physical; rather, it is a government
requirement that cable retransmit certain broadcast signals under certain conditions, in order to meet
the public interest. Tribe, himself, makes the point that Turner I and Turner II "did not grant
broadcasters a permanent easement or other property right." Tribe Memorandum, supra note 44, at
7; see also APTS, PBS, CPB exparte comments to Docket 98-120, August 12, 2002, supra note 45,
at 14. Moreover, as the Turner II opinion suggests, cable operators benefit financially from the
carriage of many broadcast signals, since offering high-profile broadcast programming attracts new
subscribers. Tribe states that the Turner I dissent found "substantial Takings Clause questions."
Tribe Memorandum, supra note 44, at 14. Justice O'Connor's dissent merely suggests that there
might be "possible Takings Clause issues," and then seems to dismiss the point by making reference
to the validity of common carrier regulation as content-neutral. Turner 1, 512 U.S. 622, 684 (1994)
(O'Connor, J., concurring in part and dissenting in part); see also APTS, PBS, CPB ex parte
comments to Docket 98-120, August 12, 2002, supra note 45, at 2.
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time of the 1992 Act. The crux of the Tribe Memorandum's argument is that
a rule requiring multiplex must-carry would increase cable's burden and no
longer be narrowly tailored, to the point that it would not be constitutionally
permissible under Turner /1.182 The Tribe Memorandum also argues that
multiplex must-carry would no longer advance the interests of Congress, since
1 83
Congress never considered the issue in its deliberations over the 1992 Act.
The first part of the Tribe Memorandum, designated as part IA, devotes
substantial space to an issue that is not controversial: cable companies enjoy
First Amendment protections like other speakers, and exercise editorial
discretion that is protected. 84 Although the Tribe Memorandum recognizes
that this issue has already been addressed and disposed of in a variety of
cases, including most fully Turner I, it nonetheless argues that the Supreme
Court has recognized that the must-carry rules have the potential to harm
cable programmers because "'they render it more difficult for cable
' 185
programmers to compete for carriage on the limited channels remaining."
As a premise, this is true. But one needs also to consider that Congress
86
considered this to be an acceptably narrow burden under the O'Brien test,'
and the Supreme Court, in Turner II, deferred to Congress's judgment. 87 In
raising this issue, the Tribe Memorandum implicitly reargues Turner II, since
all of the potential burdens it addresses in the multiplex must-carry context
exist under the current analog must-carry rules. 188 The same can be said for
the Tribe Memorandum's innovative argument that, in light of cases such as
Adarand Constructors, Inc. v. Pena,'89 "a broad view of 'primary video'
would impose burdens on cable programmers akin to... preferential grants of
access."' 190 The Adarand-type burden that it describes would apply equally to
the current must-carry rules. The Supreme Court has already deferred to
Congress on the issue of the reasonableness of the burden. 191 In Turner II, the
Court's inquiry is limited to a review of the congressional record and an
182. Tribe Memorandum, supra note 44, at 8.
183. Id. at 10.
184. Id. at 3-7.
185. Id. at 4 (quoting Turner 1, 512 U.S. 622, 637).
186. United States v. O'Brien, 391 U.S. 367 (1968).
187. The must-carry rules contained in the 1992 Act represented an express effort to devise a
legislative scheme that would advance Congress's interests in protecting local broadcasters and the
public from cable's burgeoning market power while at the same time taking steps to mitigate the
extent of the burden imposed upon cable systems and programmers.
188. Turner l, 520 U.S. 180, 214 (1997).
189. 515 U.S. 200 (1995) (holding that all racial classifications, imposed by whatever federal,
state, or local governmental actor, must be analyzed by the reviewing court under strict scrutiny).
190. Tribe Memorandum, supra note 44, at 4.
191. TurnerH, 520 U.S. at 216.
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examination of whether "Congress
took steps to confine the breadth and
1' 92
burden of the regulatory scheme."
The Tribe Memorandum's position does not take account of the
unprecedented degree of deference that the Turner H majority affords to
Congress under the O'Brien test. Turner II reaffirms the interests that
Congress advanced as the purpose for the must-carry rules with little
discussion. Citing Turner I, the Court reaffirmed that "must-carry was
designed to serve 'three interrelated interests: (1) preserving the benefits of
free, over-the-air local broadcast television, (2) promoting the widespread
dissemination of information from a multiplicity of sources, and (3)
193
promoting fair competition in the market for television programming.'
Justice Kennedy, in his opinion for the Court, declared that "Congress' stated
interests in enacting must-carry" are the subject of the Court's scrutiny, 194 not
the independent opinions of the FCC and industry advocates. While he
acknowledges that "both sides have advanced new interpretations of these
95
interests in an attempt to recast them in forms 'more readily proven,""
Kennedy makes it clear that these new interpretations must be consistent with
congressional findings for them to be given consideration.1 96 The deference
articulated by the Court with respect to the government's interest permits the
Court to reject the NCTA's argument that "Congress' interest in preserving
broadcasting is not implicated unless it is shown the [broadcast] industry as a
whole would fail without must-carry."' 97 The Court similarly rejected
appellant Time-Warner's position that Congress's "interest in 'assuring that
the public has access to a multiplicity of information sources' ... extends
only as far as preserving 'a minimum amount of television broadcast
service.''' 98 The only concern of the Court is "whether the legislative
conclusion was reasonable and supported by substantial evidence. ' 99
Given this deference, the Turner H majority would probably not be
swayed by Professor Tribe's independent critique of the government's interest
in enacting must-carry. The Court has spoken on this issue. Congress was
not only concerned about competition; it wanted to preserve broadcasting and
assure public access to a multiplicity of sources. Since Congress is "under no
192. Id.
193. Id. at 189 (quoting Turner 1,512 U.S. 622, 662 (1994)).
194. Id. at 191.
195. Id. at 190 (quoting Turner Broad. Sys., Inc. v. FCC, 910 F. Supp. 734, 759 (1995)
(Williams, J., dissenting)).
196. See id. at 191-92.
197. Id. at211.
198. Id. at 190-91 (quoting Turner 1, 512 U.S. at 663).
199. Id. at211.
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obligation to wait until the entire harm occurs, ' 2 °° the Court is willing to deem
even Congress's predictive judgments of potential harm reasonable and
substantial. The Court, in assessing the validity of cable's economic impact
on broadcasting, will not "'reweigh the evidence de novo"'; all that matters is
that Congress has drawn reasonable inferences. 20 ' To put it another way,
Professor Tribe would need to demonstrate that Congress's conclusion that
"absent legislative action, the free local off-air broadcast system is
endangered," is unreasonable. 2
Moreover, the Court also makes it clear, in both its majority opinion and
the Breyer concurrence, that this concern about multiplicity of sources is
essentially a concern about program diversity. Calling public access to a
multiplicity of information sources "a governmental purpose of the highest
order,, 20 3 the Turner II majority cited a long history of federal cases in which
the courts protected a "multiplicity of broadcast outlets regardless of whether
the conduct that threatens it is motivated by anticompetitive animus or rises to
the level of an antitrust violation., 20 4 Citing Capital Cities Cable, Inc. v.
Crisp,20 5 FCC v. National Citizens Committee for Broadcasting,°6 and the
landmark 1941 case of National Broadcasting Co. v. United States,0 7 the
Court concluded that Congress's interest in preserving program diversity for
its noncable broadcast audience is independent of anticompetitive concerns.0 8
Professor Tribe must do more than suggest that the economics of digital
television has changed the competitive positions of cable and broadcasting; to
be convincing, he must demonstrate that Congress's interest in promoting
program diversity is no longer reasonable-an issue that the Tribe
Memorandum summarily dismisses.
In attempting to assess the reasonableness of the government's three
stated interests in the digital context, the Tribe Memorandum fails to articulate
200. Id. at 212.
201. Id. at 211 (quoting Turner 1, 512 U.S. at 665-66 (1994)).
202. SENATE REPORT, supra note 2, at 42, reprintedin 1992 U.S.C.C.A.N. 1133, 1175.
203. Turner 11, 520 U.S. at 218.
204. Id. at 194.
205. 467 U.S. 691 (1984) (holding that state regulation of retransmission by cable television
systems is preempted, and that Oklahoma accordingly may not require cable television operators in
that state to delete all advertisements for alcoholic beverages contained in the out-of-state signals that
they retransmit by cable to their subscribers).
206. 436 U.S. 775, 783 (1978) ("showing the dominant role of television stations ... as sources
of local news and other information").
207. 319 U.S. 190 (1943); see infra note 284.
208. It is precisely this contention that leads Justice O'Connor, in her dissent, to conclude that
must-carry is not content-neutral. See Turner 11, 520 U.S. at 235. (O'Connor, J., dissenting)
(criticizing the majority's acceptance of source diversity rationale as the sanction of a content
regulation).
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any specific issue that, given the deference of Turner II, would render
unreasonable Congress's concern about the future competitive viability of
over-the-air broadcasting. In its focus on cable operators' First Amendment
rights to use any surplus channel capacity for advanced services such as
internet, pay-per-view, telephone, HDTV, and the like, the Tribe
Memorandum seems to be implicitly questioning the legitimacy of Congress's
interest in protecting broadcasters from cable competition. By repeatedly
asserting that cable operators and programmers are "'entitled to the protection
of ...the First Amendment' 20 9 without addressing the impact of those rights
on both the future viability of broadcasting and the public's access to a
multiplicity of sources, the Tribe Memorandum requires its readers to accept
as a premise that the interests determined by Congress and reaffirmed by
Turner H are illegitimate. But Tribe must do more than summarily reject this
legitimate, Court-sanctioned interest of Congress. To make the case that an
expansive view of "primary video," one that permits multiplex must-carry,
advances a governmental interest that is not reasonable requires a showing
that promoting multiplex must-carry is inconsistent with Congress's existing
interests with respect to single video must-carry.
This showing cannot be made because the purpose of multiplex mustcarry is consistent with that of single video must-carry, whether analog or
digital. What motivated Congress was a concern about the future viability of
free, advertiser-supported broadcasting. As the legislative history of the 1992
Cable Act states, cable threatens broadcasting in two ways, by competing for
advertisers and by potentially impeding access of its subscribers to broadcast
signals. 2 10 The must-carry provisions thus advance a government interest that
is reasonable. This is true whether it is multiplex must-carry or single video
must-carry, whether digital or analog. Turner H posits that there is a direct
correlation between size in audience and station (advertising) revenues.211
Must-carry helps broadcasters because it gives cable subscribers access to its
Without that access, Congress has
advertisers and its programming.
determined that broadcasters may not be able to survive. The result that
Congress fears is that the large number of noncable subscribers who rely on
free, off-air broadcasting for programming content, would lose their access to
information and entertainment. Access to locally originated programs might
be especially at risk. Requiring cable to carry five video streams or one
stream addresses the same interests in the same way; the relative difference in
209. Tribe Memorandum, supra note 44, at 4 (quoting Turner/, 512 U.S. 622, 636 (1994)).
210. See SENATE REPORT, supra note 2, at 44, reprinted in 1992 U.S.C.C.A.N. 1133, 1177;
HOUSE CONFERENCE REPORT, supra note 2, at 49-50, reprinted in 1992 U.S.C.C.A.N 1133, 123132.
211. See Turner 11, 520 U.S. at 208-09.
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the degree of the burden on cable operators and programmers cannot be
presumed to justify such a significant change in the established analysis of
Congress and the Supreme Court as the Tribe Memorandum suggests.
In Part IB of his NCTA Comments, Professor Tribe argues that under the
O'Brien test of intermediate scrutiny, an expansive view of "primary video"
"would not be narrowly tailored to any of the governmental interests
identified by the Supreme Court in Turner I and Turner H.''212 This focus on
the narrowly tailored requirement of O'Brien is considerably more rigorous in
its scrutiny than the one employed by the Turner H majority. 213 The Tribe
Memoraiidum places great emphasis on the fact that the "1992 Cable Act
itself set out detailed statutory findings to justify the analog must-carry rules,"
but that the same Act says nothing about digital must-carry and
multiplexing.2 14 What the Tribe Memorandum does not say is that Congress
did address digital must-carry very specifically, not in the legislative history,
but in the statute itself. Section 614(b)(4)(B) requires the FCC to establish
changes in signal carriage requirements "necessary to ensure cable carriage of
such broadcast signals of local commerical television stations which have
been changed to conform with such modified standards., 215
Entitled
"Advanced Television, 2 16 the sub-section makes it clear that Congress did
not consider it necessary to make additional specific findings as to the need
for must-carry in the digital context. It also makes it clear that Congress
foresaw the continuing need for must-carry in the digital environment.
Congress could have used precatory language that would have given the FCC
the option to hold a proceeding or the discretion to terminate must-carry; as it
is written, the FCC must do what is necessary to adapt must-carry for
advanced television. Congress did not even entertain the possibility that
must-carry would be inapplicable to digital broadcast signals. Based on the
language of the statute, the question seems to be not whether must-carry will
be needed but, rather, the extent of the need.2 17
Given the degree of deference that the Turner II Court gives to the
government under the narrowly tailored requirement of O'Brien, the Tribe
212. Tribe Memorandum, supra note 44, at 8.
213. See supra note 146-76 and accompanying text.
214. Tribe Memorandum, supra note 44, at 8.
215. 47 U.S.C. § 534(b)(4)(B) (2000).
216. Advanced Television (ATV) is a "general term for any television technology that provides
improved audio and video quality or otherwise enhances the current television broadcast system."
BENJAMIN ET AL., supra note 24, at 1045. The term includes, but is not limited to, DTV, HDTV,
enhanced television, and superior resolution analog television.
217. The FCC argues that the Advanced Television provision gives it the flexibility to fashion
DTV policies such as partial retransmission consent. See In re Carriage of Transmissions of Digital
Television Broad. Stations, 16 F.C.C.R. 2598, 2611-12 (2001).
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Memorandum's stated concern over the lack of detailed statutory findings
with respect to multiplexed signal carriage would likely not be an issue upon
judicial review. According to Turner II, the "second portion of the O'Brien
inquiry concerns the fit between the asserted interests and the means chosen to
advance them.",218 Since the must-carry provisions are determined to be
content-neutral, the Court "affords the Government latitude in designing a
regulatory solution., 219 The Court builds upon the definition of intermediate
scrutiny that it previously used in Ward v. Rock Against Racism 220 and Turner
I: "Government may employ the means of its choosing 'so long as the...
regulation promotes a substantial governmental interest that would be
achieved less effectively absent the regulation' and does not 'burden
221
substantially more speech than is necessary to further' that interest.'
Although the Tribe Memorandum does not address the issue of the latitude
that the courts will grant to Congress, it does focus specifically on whether the
than
burden of requiring cable to carry additional broadcast channels is more 222
Act.
Cable
1992
the
in
expressed
interests
three
the
further
to
is necessary
The Tribe Memorandum's first argument is that the added burden, which
it characterizes as "additional channels," is more than is necessary to preserve
over-the-air broadcasting. 223 As Tribe views it, "the existing must-carry rules
will continue to ensure that cable operators carry the same broadcast channels
that have historically been available to over-the-air viewers." 224 Anything
more than one channel per broadcaster, the Memorandum continues, would be
"entirely gratuitous and not reasonably necessary." 225 As an example, the
Tribe Memorandum cites the Fox Television Stations case 226 in which the
D.C. Circuit ruled that since "the must-carry provisions 'already ensure that
broadcast stations have access to cable systems'

. . .

a more burdensome

cross-ownership ban was therefore gratuitously and needlessly broad.,

227

The

218. Turner!!, 520 U.S. 180, 213 (1997).
219. Id.
220. Ward v. Rock Against Racism, 491 U.S. 781 (1989) (holding that municipal noise
regulation designed to ensure that music performances in band shell did not disturb surrounding
residents, by requiring performers to use sound system and sound technician provided by city, did not
violate free speech rights of performers under intermediate level of scrutiny).
221. Turner II, 520 U.S. at 213-14 (quoting Turner I, 512 U.S. 622, 662) (1994) (ellipsis in
original) (internal quotations omitted)).
222. Tribe Memorandum, supra note 44, at 8-12.
223. Id. at 8-9.
224. Id. at 8.
225. Id. at 9.

226. Fox Television Stations, Inc. v. FCC, 280 F.3d 1027 (D.C. Cir. 2002) (holding that an
FCC determination not to repeal or modify national television station ownership and cable/broadcast
cross-ownership rules was arbitrary and capricious).
227. Tribe Memorandum, supra note 44, at 9 (quoting Fox Television Stations, Inc., 280 F.3d
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example is irrelevant. The issue is not whether additional regulations would
be gratuitous in light of must-carry, but whether must-carry itself will advance
the interests effectively.22 8 Indeed, the Tribe Memorandum's example of the
Fox Television Stations case may have the unintended consequences of
underscoring the need for multiplex must-carry since the D.C. Circuit is
relying on the continued efficacy of the must-carry rules in dismissing the
need for cross-ownership rules. 229 The problem with the Tribe Memorandum's
position is that it assumes that the needs of broadcasters have remained static.
Requiring multiplex must-carry only increases must-carry's effectiveness in
preserving broadcasting.
Interestingly, by setting forth separate arguments with respect to each of
the three interests articulated by Congress in the 1992 Cable Act, the Tribe
Memorandum suggests that each of Congress's interests should be considered
independently of the others. This, too, misses a point that was very important
to the Turner H plurality: the interests in preserving broadcasting, assuring
program diversity, and promoting fair competition are intricately related. Put
simply, when more programming choices are seen by more viewers,
broadcasters have an opportunity to build a larger audience. Turner II's
plurality, by placing emphasis on the "'direct correlation [between] size in
audience and station [advertising] revenues,' ' 230 expressly connects
programming and viewership to broadcast station economic competitiveness.
The pitfalls of considering the three interests independently is evident in the
Tribe Memorandum's argument that multiplex must-carry is not narrowly
231
tailored to the interest of assuring program diversity from multiple sources.
The Tribe Memorandum argues that a broadcaster with "six cable channels
rather than one does not increase the 'diversity' of programming from a
'multiplicity of sources'; in fact, it would seem to reduce diversity. 232
In making this claim, the Tribe Memorandum reveals a fundamental
misunderstanding of the concept of programming diversity as understood by
Congress. Congress was not concerned about programming diversity in the
context of what cable subscribers can access on their local cable systems.

at 1050).
228. See Turner l, 520 U.S. 180, 214-16 (1997).
229. "[M]ust-carry provisions ... already ensure that broadcast stations have access to cable
systems; indeed, the Commission pointed to only one instance in which a cable operator denied
carriage to a broadcast station." Fox Television Stations, Inc., 280 F.3d at 1050. The D.C. Circuit
cited this as the first of "four reasons for which the Commission's concern about discriminatory
carriage of broadcast signals is unwarranted." Id.
230. Turner II, 520 U.S. at 208-09 (internal citation omitted).
231. See Tribe Memorandum, supra note 44, at 9.
232. Id.
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Congress was concerned about the programming choices for those viewers
who choose not to subscribe to cable and thus rely on off-air broadcasting for
their program content.233 Since broadcasters need cable subscribers to be able
to access their programming in order for the audience to be large enough to be
financially economical, must-carry is necessary for all the programming
streams, not just one. Otherwise, broadcasters would likely only broadcast
one stream, which would mean less programming diversity for off-air
viewers.
Moreover, the concern about programming diversity relates directly to the
competitive relationship between cable and broadcasting that is addressed in
Congress's third interest. While cable operators and programmers enjoy two
revenue streams, advertising and subscriber fees, broadcasters are entirely
dependent on advertiser support. Rather than address the potential impact of
single video must-carry on broadcast advertising revenue in a digital video
environment, the Tribe Memorandum attempts to dismiss the issue altogether.
The Tribe Memorandum argues that since "a majority of the Supreme Court
in Turner H rejected the assertion of this interest as a basis, '234 Congress's
interest in promoting fair competition has never been validated and, as a
result, does not need to be considered. This is a fundamental misreading of
Turner H. Tribe is correct when he states that Justice O'Connor, in her
dissent, expressly found that there was not an adequate showing of
anticompetitive conduct.235 The Tribe Memorandum, however, errs in its
interpretation of Justice Breyer's concurring opinion. The Memorandum
argues that since Justice Breyer refused to join the majority opinion to the
"extent it relied 'on an anticompetitive rationale,"' Justice Breyer, like the
dissenters, rejects the validity of fair competition as an interest. 236

Justice

Breyer, however, did not reject competition as a concern in his concurrence.
He simply did not see the need to reach the issue of fair competition since the
statute's other objectives-preserving broadcasting and promoting program
diversity-provided sufficient basis for rejecting appellants' First Amendment
claim.

237

Justice Breyer, in fact, expressly refused to rule out competition as an
issue; for Breyer, "[t]he statute's basic noneconomic purpose" of preventing
"too precipitous a decline in the quality and quantity of programming

233. See SENATE REPORT, supra note 2, at 42, reprinted in 1992 U.S.C.C.A.N. 1133, 1175;
HOUSE CONFERENCE REPORT, supra note 2, at 50, reprintedin 1992 U.S.C.C.A.N. 1133, 1232.
234. Tribe Memorandum, supra note 44, at 9 (emphasis ommitted).
235. See Turner 11, 520 U.S. at 235 (O'Connor, J., dissenting).
236. See id. at 226 (Breyer, J., concurring).
237. See id.; see also supra Part IV.
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choice" 38 was an overarching concern, "whether or not [a cable system] uses
239
any consequent economic power for economically predatory purposes."
Moreover, Breyer recognized the connection between programming and
competitiveness that the Turner H plurality ultimately relies upon, which he
considered to be a separate issue from the question of anticompetitive
conduct: "Whether or not the statute does or does not sensibly compensate for
some significant market defect," it will provide quality over-the-air
programmers "with the extra dollars that an additional cable audience will
generate. 2 4 ° The Tribe Memorandum is therefore wrong to suggest that
Turner H can be understood to reject Congress's interest in promoting fair
competition.
The Tribe Memorandum also argues that "[g]ranting the broadcaster
preferential carriage for six channels could not be reasonably necessary"
under O'Brien's narrowly tailored requirement. 24 1
It is the Tribe
Memorandum's strongest argument as it focuses on the reasonableness of the
burden, which is what the Turner H court was willing to consider. Moreover,
there is some support in Justice Kennedy's opinion for the proposition that
requiring cable systems to carry too many broadcast stations may increase
cable's burden to the point that it may no longer be reasonable. 242 In
weighing whether "the burden imposed by must-carry is congruent to the
benefits it affords, 243 Justice Kennedy considered the number of stations that
benefited specifically from mandatory signal carriage. Since only 5,880 of
the 30,006 retransmitted broadcast channels would have been dropped
involuntarily without must-carry, Justice Kennedy concluded that requiring
carriage "does not represent a significant First Amendment harm to either
system operators or cable programmers., 244 The Tribe Memorandum,
however, does not specifically address this language. Its point is that
requiring carriage of up to six times as many channels "would constitute an
unfair advantage for the broadcaster and unfair discrimination against other
programmers."245
The Tribe Memorandum may be correct in asserting that the burden on
cable would increase six-fold. It may also be incorrect, however, for two
reasons. First, the Tribe Memorandum is wrong to assume that the burden
238.
239.
240.
241.
242.
243.
244.
245.

Turner If, 520 U.S. at 226 (Breyer, J., concurring).
Id. at 228 (Breyer, J., concurring).
Id.at 226 (Breyer, J., concurring).
Tribe Memorandum, supra note 44, at 10 (emphasis in original).
See Turner l, 520 U.S. at 215.
Id.
Id.
Tribe Memorandum, supra note 44, at 10 (emphasis in original).
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should be measured by the number of "additional channels.

'246

Under the

must-carry provisions, it is the signal that is subject to mandatory carriage.247
Although a digital signal may be split into up to six sub-channels, the amount
of signal bandwidth remains the same as it was as an analog signal, 4.3
MHz. 248 Thus, from the standpoint of technology, the burden of carrying a
digital signal is no greater than the current burden of carrying an analog
signal. The digital signal is just more efficient in storing information.2 49
Since cable systems can similarly take advantage of this greater efficiency,
there is no additional burden. 250 To limit mandatory carriage to one-sixth of
the broadcaster's signal would effectively penalize the broadcaster for using
its signal efficiently and economically. The second flaw in the Tribe
Memorandum's position is that it fails to take into account the large increase
in cable programming on most analog cable systems in the last decade. 25'
With many more cable channels, including highly rated premium, sports, and
pay-per-view channels now competing with broadcasters for a static market of
viewers, even if one were to accept the Tribe Memorandum's contention that
the burden is measured in additional channels, a court would likely consider
the added burden reasonable in light of the increased competition.
The reality is that the movement to digital will make the broadcasting
market even less competitive with cable than it was at the time of Turner H.
In the realm of Multi-channel Programming Video Distribution (MPVD),
broadcasters will face greater competition not only from cable, but from other
broadcasters as well. If all or most local stations opt to divide their digital
signal into five or six programming streams, all broadcasters will need to
develop programs that are economically viable for an increasingly fragmented
broadcast audience. As a result, many stations will likely need to use their
multiplexed "sub-channels" for programming that appeals to niche markets.
How these niche markets will evolve may be significant to Congress, given
the interests advanced by the 1992 Cable Act. 252 For example, if a digital
246. Id.at10-11.
247. The difference between signal and program is discussed infra notes 248-64 and
accompanying text.
248. Waves carry information, sound, and pictures encoded in electromagnetic signals.
BENJAMIN ET AL., supra note 24, at 28.
249. This increased efficiency is evident in the greater storage capacities of computers, CDs,
and DVDs, and through the use of compression technologies not available in analog formats.
250. Nat'l Ass'n of Broadcasters, Carriage of Digital Television Broad. Signals, CS Docket
No. 98-120 (Aug. 5, 2002).
251. Jim Rutenberg, Cable Thrives, But Broadcast TV is Hardly Extinct, N.Y TIMES, Sept. 23,
2002.
252. See SENATE REPORT, supra note 2, at 42, reprinted in 1992 U.S.C.C.A.N. 1133, 1175,
HOUSE CONFERENCE REPORT, supra note 2, at 49-50, reprintedin 1992 U.S.C.C.A.N. 1133, 1232.
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broadcaster decides to divide its signal, it may funnel different programming
to different sub-channels based on criteria such as demographic appeal,
narrative genre, 253 geographic interest, 254 or public interest. 255

Given the

number of cable households upon which broadcast advertisers will need to
rely, local stations and broadcast networks would face a double economic
disadvantage if they divide their signals and only one-sixth of the
programming is carried to cable subscribers. Not only would they be
potentially foregoing as much as seventy percent of television households,25 6
those who have cable on all but one of their programming streams, but the one
channel that is carried on cable will lose a portion of its broadcast audience to
the other noncable carried program streams. Broadcasters would, in effect, be
penalized economically if they elected to offer competitive, diverse
programming choices in an attempt to attract fragmented audiences. 257
One of the consequences of the competitive disadvantage that
broadcasters would face would be that future sustainability of local
programming would be at risk. This is the pivotal concern that Breyer
espoused in his Turner H concurrence. 258 In order to attract the largest
audiences possible for its advertisers, broadcasters will stack all of its most
popular, blockbuster programs on the one programming stream that is mustcarried on cable. Since local programming such as news and other local
public affairs programming does not attract a large audience, these programs
would likely be relegated to the non-carried sub-channels. The economic
realities of the multiplexed broadcasting system would inevitably lead to a
two-tiered system in which nationally distributed or syndicated, high profile
programming would be carried on cable while the local programs would be
relegated to the electronic backwater of a non-carried subchannel. Cable
subscribers would no longer have access to the quality local programming that
Justice Breyer cited as a justification for must-carry in the first place.259
Although Turner H equates the number of stations subject to must-carry

253. Broadcasters could air comedies on one channel, police dramas on another, soaps on
another, etc.
254. Programmers could target audiences by region, and networks could reserve a subchannel
for locally produced programming. See supra Part III.
255. As with local programming, news and public affairs programs may be of special
significance to both Congress and the Courts. See supra Part 1II.
256. Bill McConnell, The Long Fight to Settle Must-Carry, BROAD. & CABLE, Oct. 21, 2002,
at 20, 22.
257. One could argue that since Congress is also interested in promoting HDTV, this may not
be a bad thing. See supra Part III.
258. Turner 11, 520 U.S. 180, 225-29 (1997) (Breyer, J., concurring).
259. Id.
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with the substantiality of the burden on cable under O'Brien,260 merely
characterizing the burden in terms of the number of forced carriages in
absolute terms, as Professor Tribe does, fails to account for the relative
increase in cable's competitive strength in the digital environment. 26' Like
broadcasters, cable systems have been able to take advantage of digital
technology to increase the number of cable channels available to their
subscribers.
As cable becomes more efficient with its bandwidth,26 2
broadcasters will occupy an increasingly smaller share of the total number of
channel offerings to cable subscribers. If indeed cable moves to five hundred
or one thousand channels per Multiple Systems Operator (MSO), why should
there be a problem if the number of broadcast channels are increased five or
six times? Proportionally, the presence of broadcast programming on cable
would still be less than it was at the time of Turner 1.263 Even with the
inclusion of multiplexed channels on MSO systems, broadcasters and the
advertisers they rely upon will have to contend with more dilution and
fragmentation in the cable sector of their audience. Instead of increasing
cable's burden, multiplex must-carry would merely lessen the added
competitive advantage that cable would enjoy because of channel
proliferation on digital systems. In relative terms, the burden on cable would
be decreased, not increased. 26
In assessing whether the burden is narrowly tailored, the majority in
Turner II also cited the retransmission consent provisions of the 1992 Cable
Act 26 5 as an example of Congress's efforts "to confine the breadth and burden
of the regulatory scheme. 266 Of particular importance to the Court was the
manner in which the retransmission consent provisions promote
"congruen[ce]" between the burden on cable and the benefit to
broadcasters.26 7 While local broadcasters who opt to be paid for cable
carriage under the retransmission consent provision clearly would receive a
benefit if their negotiations with cable operators are concluded successfully,
the burden on cable systems would concomitantly be lessened since, as the
Court observes, "those stations will nonetheless be counted toward systems'

260. Id. at 185.
261. Rutenberg, supra note 251.
262. McConnell, supra note 256, at 24.
263. Turner l, 520 U.S. 180 (1997).
264. Congress had this flexible approach in mind when it enacted the 1992 Cable Act's analog
rules. Must-carry obligations increase with cable channel capacity. See supra notes 6-14 and
accompanying text.
265. See 47 U.S.C. § 325(b)(1) (2000).
266. Turner!!, 520 U.S. at 216.
267. Id. at 215.
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,,268

must-carry obligations.
Given this balanced approach to burden and
benefit, the Court would presumably expect retransmission consent to operate
similarly in the digital context. If retransmission consent is to be negotiated
for an entire signal, as the language in the 1992 Cable Act suggests, then the
retransmitted signal would consequently reduce the burden on cable since
fewer stations would be subject to mandatory carriage. If, as an alternative,
one were to make the plausible argument that, in the multiplex context, each
programming stream would be subject to a separate retransmission consent
negotiation,269 then presumably each programming stream retransmitted
would also have to be counted as if it were a must-carry station. To give
effect to Congress's balanced view of retransmission consent, the Turner H
Court would evidently require an equivalency between the signal that is
subject to retransmission consent and the signal that is subject to mandatory
carriage, regardless of whether retransmission consent would apply to all or
part of the signal.
Interestingly, the FCC, in tentatively adopting a retransmission consent
policy that would allow for partial signal carriage of multiplexed program
streams, has moved away from the concept of signal equivalency that the
Turner II Court ascribes to Congress. While the FCC asserts that Congress
recognized an "interplay" between the retransmission consent and must-carry
provisions, 270 the Commission's position is that it has the authority to reject
retransmission consent and must-carry signal equivalency since the 1992
Cable Act also requires the FCC to establish new rules "to ensure cable
carriage of broadcast signals., 271 The result is an approach that would permit
broadcasters to negotiate retransmission consent for each multiplexed
program stream, even though that program stream would not have otherwise
been subject to must-carry and would not reduce a cable system's must-carry
quota.
Such an approach seems to be predicated on a fundamental
inconsistency; the FCC is willing to treat all multiplexed programming
streams as eligible for purposes of retransmission consent, but only one of the
programming streams is eligible for must-carry status. Whether the courts
would consider this departure from signal equivalency to be consistent with
Turner II remains to be seen.

268.
269.
270.
of 1992, 9
271.

Id. at 216.
See SENATE REPORT, supra note 2, at 36, reprintedin 1992 U.S.C.C.A.N. 1133, 1169.
In re Implementation of the Cable Television Consumer Protection and Competition Act
F.C.C.R. 6723, 6745 (1994).
47 U.S.C. § 534(b)(4)(B) (2000).
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VI. CONCLUSION: MOVING BEYOND THE DIGITAL MUST-CARRY DEBATE

As this Article illustrates, both the legislative history of the 1992 Cable
Act and the prevailing First Amendment analysis of the Turner cases support
a broad definition of "primary video" that would require retransmission of
multiple programming streams. 272 But sol
should that be the end of the debate?
Broadcasters have the better argument under the current statutory regime, but
is a broad interpretation of primary video as important to the future viability
of broadcasting as Congress evidently thought in the early 1990s? Heretofore,
this Article has examined both the congressional intent and constitutionality
of specific statutory provisions that were enacted in 1992.273 Since Congress
has the right to replace the current must-carry rules with new legislation, the
policy question for the future that needs to be addressed is whether such new
legislation could be designed to keep broadcasting viable on the long-term.
Under the deferential intermediate scrutiny set forth in the Turner cases,274
Congress has wide latitude to enact bold initiatives that could recast the
current must-carry debate in terms that might make it more responsive to the
competitive realities of today's electronic media marketplace. Indeed, given
changes in the technology and the economics of broadcasting since Congress
last acted, unless Congress acts yet again, the long-term viability of
broadcasting may be at risk. To put it differently, broadcasters may win the
current battle in the courts over digital must-carry under the current statute,
but winning this battle may mean that broadcasters will lose the war to stay
viable and relevant over the long-term.
Congress could, for example, move beyond the existing multiplex mustcarry debate by simply enacting legislation that requires each broadcaster to
transmit one "primary video" signal in high-definition. Some might assert
that it is inconsistent as a matter of policy to argue that Congress should
prohibit multicasting after making the case, as I do in this Article, that
Congress's current statutory regime requires multicast must-carry. Still, as
the Turner cases convincingly remind us, Congress can change its mind.
Under the deference of the Turner analyses, Congress remains free to conduct
a review of the broadcast marketplace de novo and enact new broadcast
regulation, including a requirement that DTV signals must be broadcast in
HDTV. While broadcasters might argue that this would be a violation of their
First Amendment rights, such regulation would certainly be content-neutral
2
under the rationale posited in the Turner cases. 275
The same interests that
272.
273.
274.
275.

See supra Parts III, IV.
See supra Parts Ill, IV.
See supra notes 148-51 and accompanying text.
See supra notes 153-58 and accompanying text.
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Justices Kennedy and Breyer cite in their Turner II opinions to justify
Congress imposing a speech burden on cable systems and programmers would
permit Congress to impose a similar burden on the speech interests of
broadcasters.276 Broadcasters, even more so than their cable counterparts,
derive their economic power from authority granted by the government.
While cable is dependent on local ordinances for access, broadcasters are
wholly dependent on Congress for their grant of access to the public
airwaves. 77
Indeed, given the amount of money and resources the
government has invested in broadcasting, including Congress's decision in the
mid-1990s to provide existing broadcasters with a free grant of digital
spectrum worth billions of dollars, the logic of quid pro quo that Turner II
applies to cable would be equally applicable to broadcasters, if not more so.
After all, it is Congress, acting on behalf of the American people, who
established spectrum allocation. Why shouldn't the government have the
278
right to manage its investment?
Congress could plausibly argue that multiplexing a broadcaster's signal
into program streams is bad for broadcasters. Multiplexing, after all,
potentially dilutes and fragments the audience that advertisers need and
stations depend upon. In light of the growing competitive threat of cable
systems, DBS, video-on-demand, and other entertainment options, prohibiting
multiplexing may be a better way to ensure the future economic viability of
broadcasting than requiring cable to carry a divided signal. Congress
essentially could force broadcasters to take such action that Congress deems
in the best interests of American broadcasting, even though the broadcasters
themselves would surely object.
Given its stated interests in assuring public access to a multiplicity of
sources, 279 Congress would likely weigh the impact of a multiplex ban on the
diversity of programming available to those viewers who are not cable
subscribers.
While preventing multiplexing would result in fewer
programming options in the short term for broadcast viewers, Congress could
reasonably conclude that, in the long run, broadcasters might find it more
economical to consolidate all their efforts into one programming stream. In
what is most certainly going to become a veritable sea of programming
options for cable subscribers, broadcasters may be more likely to offer
programs with more competitive impact-and greater quality-if they are
proscribed from developing or distributing content for five or six

276.
277.
278.
279.

See supra Part IV.
See Red Lion Broad. Co. v. FCC, 395 U.S. 367, 399 (1969).
See Turner l, 520 U.S. 180, 227-28 (1997) (Breyer, J., concurring).
See supra notes 133-38, 164-71 and accompanying text.
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programming services simultaneously. Moreover, Congress does not need to
rely on multiplexing to assure broadcast programming diversity. Under the
logic of Turner II, Congress does not need to rely only on anticompetitive
concerns to regulate broadcast programming diversity.2 s0 Instead of relying
on a hotly contested theory of nexis between ownership and programming,
Congress may simply be able to impose an affirmative obligation upon
broadcasters to air different types of programming-including news, public
affairs, locally originated programs, and children's and general educational
programs-as long as broadcasters are free to express the viewpoints and
ideas contained in the programming. 281
To the extent that Congress would want to promote the "quality" of
broadcast programming, it would need to tread carefully. Still, under Turner
II, Congress would likely be permitted to enact specific provisions that would
both protect and promote noncommercial broadcasters like PBS and even
stations that agree to carry locally originated programming. While the
dissenters in Turner II would view this as a content regulation subject to strict
scrutiny, a majority of the Justices held that the analog must-carry provisions
were content-neutral, even though Congress expressly wanted to promote
quality local programming. How far Justice Kennedy and Justices Rehnquist,
Stevens, and Souter, who joined the plurality opinion, would be willing to
follow Justice Breyer's lead on the issue of content-neutrality is an open
question. Even if the plurality Justices proved unwilling to adopt Breyer's
expansive view of what is content-neutral, the fact that the principal opinion
restricts its definition of content preference to regulations that "'distinguish
favored speech from disfavored speech on the basis of the ideas or views
expressed' ' 2 82 suggests that Congress has the authority to regulate broadcast
programming on the basis of criteria such as local-origination or the nature of
the broadcaster. Thus, Congress could enact legislation that exempts public,
noncommercial broadcasters from a multiplex ban or that permits
broadcasters who agree to air locally produced programming to multiplex all
or part of their signal. PBS could use its signal in accordance with Congress's
280. The D.C. Circuit, in invalidating specific cable ownership limits set by the FCC in 2001,
acknowledged that the Turner cases could be read to grant Congress authority to regulate solely on
the basis of diversity, though the court was less deferential to the Commission .'[w]here an
administrative interpretation of a statute invokes the outer limits of Congress' power."' Time Warner
Entm't Co. v. FCC, 240 F.3d 1126, 190-91 (D.C. Cir. 2001) (quoting Solid Waste Agency v. United
States Army Corps of Eng'rs, 531 U.S. 159, 172 (2001)). A similar issue is currently before the
Third Circuit with respect to the sustainability of FCC broadcast ownership regulation. See
Prometheus Radio Project v. FCC, Case No. 03-3388 (3d Cir. 2004).
281. Seesupra Part IV.
282. See Turner II, 520 U.S. at 186 (Breyer, J., concurring) (quoting Turner 1, 512 U.S. 622,
643 (1994)); see also supra note 149.
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specific interests and other broadcasters would be given a powerful incentive
to broadcast the type of local programming that Congress has charged the
FCC to preserve since the passage of the Communications Act of 1934.
Although the Turner cases may give Congress sufficient deference to
prohibit multiplexing selectively and strategically, Congress and the FCC
have the authority under sections 303, 307(a), and 309(a) of the
Communications Act of 1934 to regulate broadcasting in the "public
interest., 283 While Congress rarely invokes public interest obligations on
broadcasters, efforts to regulate network-affiliate contracts,284 access to nonnetwork programming, 285 children's television,286 candidate access,

viewpoints 288 have

287

and

balanced
all been held constitutional by the Supreme Court
even though the initiatives regulate content. While landmark broadcasting
cases such as National Broadcasting Co. v. United States289 and Red Lion
Broadcasting v. FC 2 90 recognize that broadcasters have speech rights, the
Supreme Court has repeatedly validated content regulation of broadcasting on
the basis of spectrum scarcity. Broadcasters do not have a free speech right to
use the public airwaves without a license, and the FCC has the power to
revoke licenses if a broadcaster acts outside the public interest. Indeed, as
Justice White points out in Red Lion, broadcasters, unlike other media, have
abridgeable First Amendment rights precisely because "there are substantially
more individuals who want to broadcast than there are frequencies to
allocate." 2 9'
Since the 1980s, Congress and the FCC have eased or repealed many of
the legislative initiatives that regulate broadcaster speech content in the public
interest. Content regulations, the thinking went, were no longer necessary
since new channels of discourse were now available to the public through
emergent technologies such as cable, satellite, and the Internet. Since
broadcasting was no longer a scarce commodity in the media marketplace,
283. 47 U.S.C. §§ 3 03(g); 309(a) (2000).
284. Nat'l Broad. Co. v. United States, 319 U.S. 190 (1943) (upholding the FCC chain
broadcasting regulations).
285. Metro. Council of NAACP Branches v. FCC, 46 F.3d 1154 (D.C. Cir. 1995) (upholding
FCC regulation of the sale of non-network time).
286. Action for Children's Television v. FCC, 59 F.3d 1249 (D.C. Cir. 1995) (upholding FCC
restriction of indecent material to certain hours for the protection of children).
287. CBS, Inc. v. FCC, 453 U.S. 367 (1981) (upholding FCC requirement giving federal
candidates access to broadcasting).
288. Red Lion Broad. Co. v. FCC, 395 U.S. 367 (1969) (upholding the FCC implementation of
the fairness doctrine requiring the right to respond to a personal attack).
289. 319 U.S. 190 (1943).
290. 395 U.S. 367 (1969).
291. Id. at 388.
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deregulation would keep once dominant broadcasters competitive in this new
sea of programming sources. Even the fairness doctrine, the limited public
access policy that was declared constitutional in the Red Lion case, died a
slow death at the FCC in the last fifteen years.292 Red Lion itself, however, is
still good law. It still stands for the proposition that Congress can regulate
broadcast speech in the public interest, even to the point of requiring
broadcasters to air opposing viewpoints.29 3 With Red Lion as a precedent,
Congress would have an independent justification for requiring broadcasters
to air programming in HDTV. It would be consistent with the initial public
interest considerations that were associated with the emergence of Advanced
Television. The promise of Advanced Television was about bringing highdefinition television to an American public that has watched television with
the same definition since 1941.
Multiplexing may benefit broadcasters, but is it really worth the estimated
$70 billion government subsidy broadcasters received when Congress gave
them digital signal spectrum for free? It may be that Congress will answer
this question in the affirmative. Congress, after all, has repeatedly expressed
an interest in increasing program diversity, and multiplexing means more
programming options for over-the-air viewers. If Congress determines that
multiplexing is something worth keeping, it can still condition mandatory
carriage of multiple program streams on the acceptance by broadcasters of
new public interest obligations. Indeed, the FCC does not need to wait for
Congress to act before imposing specific public interest requirements as a
condition for multiplex must-carry. The Turner cases are not at crosspurposes with Red Lion. In fact, one could argue that imposing public interest
requirements on broadcasters would meet all three interests cited in Turner.
Public interest requirements could make broadcast programming more local,
more responsive to the community, more informative, and more diverse.
Under the 1992 Cable Act and the Turner cases, the FCC may have no
choice but to require cable systems to carry all of a broadcaster's multiplexed
program streams unless Congress acts. But, at the same time, there is nothing
to stop the FCC from using its mandate to regulate broadcasting in the public
interest to improve the quality of the programming subject to mandatory
carriage. If the FCC fails to establish heightened public interest requirements
on digital broadcasters, Congress's articulated goal to preserve broadcasting
may ultimately be defeated. Broadcasters want to benefit from special
protective regulations while, at the same time, doing everything possible to

292. Id.
293. Id.
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offer programming identical to what is available on cable.294 In an ideal world
for station owners, broadcast channels would be indistinguishable from
advertiser-supported cable programming, except that broadcast programming
would be available freely to anyone with an antenna and a television.
As the number of viewers without cable or other MPVD systems
decreases, so does the economic justification for affording special measures to
protect broadcasting. Why bother to protect broadcasters from cable, unless
broadcast programming is distinguishable from cable fare?
Perhaps
broadcasting would be more competitive in the long run if it is required to
offer programming that is distinctive; programming that responds not only to
the needs of the marketplace, but to the needs of the marketplace of ideas.295

294. See generally Joanne Ostrow, Cable's Shadow Hangs Over Networks: Success of
'Sopranos'PromptsBig Four to Show Some Muscle, DENV. POST, Aug. 11, 2002, at F-0 1.
295. While the Senate and House Conference Reports to the 1992 Cable Act repeatedly allude
to the valuable, essential role of American Broadcasting System in promoting the public interest and
the marketplace of ideas, such an approach would give substance to the rhetoric that justifies the
burdens placed upon cable.

